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such evidence lies with the bidder-
claimant, repeated efforts to obtain
such information are neither necessary
nor desirable.

(i) Doubtful cases shall not be sub-
mitted by the contracting officer di-
rectly to the Comptroller General, but
shall be submitted as indicated in
314.406–3(g)(3).

[49 FR 13978, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24343, June 7, 1989]

314.406–4 Mistakes after award.
(c) Authority has been delegated to

the Protest Control Officer, Division of
Acquisition Policy, OAGM to make ad-
ministrative determinations in connec-
tion with mistakes in bid alleged after
award. This authority may not be re-
delegated.

(d) Each proposed determination
shall have the concurrence of the Chief,
Business Law Branch, Business and Ad-
ministrative Law Division, Office of
General Counsel.

(2) The data required by FAR 14.406–
4(e)(2) shall be marked ‘‘IMMEDIATE
ACTION—MISTAKE IN BID’’ and sub-
mitted as prescribed in 314.406–3(g)(3).

[49 FR 13978, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 54 FR 24343, June 7, 1989]

314.407 Award.

314.407–8 Protests against award.
See Subpart 333.1—Protests.

[50 FR 23129, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

PART 315—CONTRACTING BY
NEGOTIATION

Subpart 315.1—General Requirements for
Negotiation

Sec.
315.103 Converting from sealed bidding to

negotiation procedures.

Subpart 315.4—Solicitation and Receipt of
Proposals and Quotations

315.402 General.
315.404 Presolicitation notices and con-

ferences.
315.405 Solicitations for information or

planning purposes.
315.405–1 General.

315.406 Preparing requests for proposals
(RFP’s) and requests for quotations
(RFQ’s).

315.406–1 Uniform contract format.
315.406–2 Part I—The Schedule.
315.406–3 Part II—Contract clauses.
315.406–5 Part IV—Representations and in-

structions.
315.407 Solicitation provisions.
315.408 Issuing solicitations.
315.409 Pre-proposal conferences.
315.410 Amendment of solicitations before

closing date.
315.413 Disclosure and use of information

before award.
315.413–1 Alternate I.
315.413–2 Alternate II.
315.470 Review of RFP.
315.471 Annual submission of representa-

tions and certifications.

Subpart 315.5—Unsolicited Proposals

315.505 Content of unsolicited proposals.
315.506 Agency procedures.
315.506–1 Receipt and initial review.
315.509 Limited use of data.

Subpart 315.6—Source Selection

315.602 Applicability.
315.604 Responsibilities.
315.605 Evaluation factors.
315.607 Disclosure of mistakes before award.
315.608 Proposal evaluation.
315.608–70 Technical evaluation plan.
315.608–71 Technical evaluation panel.
315.608–72 Procedures for handling and dis-

closing proposals.
315.608–73 Receipt of proposals.
315.608–74 Convening the technical evalua-

tion panel.
315.608–75 Rating and ranking of proposals.
315.608–76 Technical evaluation report.
315.608–77 Evaluation of business proposals.
315.609 Competitive range.
315.610 Written or oral discussions.
315.611 Best and final offers.
315.670 Negotiation with the selected

source.
315.671 Post negotiation contract prepara-

tion and award.
315.672 Preparation of negotiation memo-

randum.

Subpart 315.8—Price Negotiation

315.804 Cost or pricing data.
315.804–3 Exemptions from or waiver of sub-

mission of certified cost or pricing data.
315.805 Proposal analysis.
315.805–5 Field pricing support.

Subpart 315.9—Profit

315.900 Scope of subpart.
315.905–70 Structured approach.
315.905–71 Profit factors.
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315.905–72 Contractor effort.
315.905–73 Other factors.
315.905–74 Facilities capital cost of money.

Subpart 315.10—Preaward, Award, and
Postaward Notifications, Protests, and
Mistakes

315.1000 General.
315.1003 Debriefing of unsuccessful offerors.
315.1004 Protests against award.
315.1005 Discovery of mistakes.

Subpart 315.70—Requests for Contract

315.7000 Scope of subpart.
315.7001 General.
315.7002 Procedures.
315.7003 Responsibilities.
315.7004 Transmittal.
315.7005 Format and content.
315.7006 Review.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486cc).

SOURCE: 49 FR 13979, Apr. 9, 1984, unless
otherwise noted.

Subpart 315.1—General
Requirements for Negotiation

315.103 Converting from sealed bid-
ding to negotiation procedures.

The chief of the contracting office
has the authority to make the deter-
mination referenced in FAR 15.103.

[51 FR 44294, Dec. 9, 1986]

Subpart 315.4—Solicitation and
Receipt of Proposals and
Quotations

315.402 General.

(i) The principal official responsible
for acquisition (PORA) shall determine
whether to allow the use of facsimile
proposals. If the PORA decides to allow
the use of facsimile proposals, internal
procedures shall be developed, in ac-
cordance with the FAR, to ensure uni-
form processing and control.

[55 FR 13536, Apr. 11, 1990]

315.404 Presolicitation notices and
conferences.

(c) Presolicitation conferences. (1) The
presolicitation conference may only be
used when approved by the chief of the
contracting office.

315.405 Solicitations for information
or planning purposes.

315.405–1 General.
The determination approval required

by FAR 15.405–1 that a solicitation for
information or planning purposes is ap-
propriate shall be made by the chief of
the contracting office.

315.406 Preparing requests for propos-
als (RFP’s) and requests for
quotations (RFQ’s).

(a) The contracting officer is respon-
sible for preparing the RFP with the
assistance of the project officer. The
purpose of the RFP is to convey infor-
mation that prospective offerors need
to prepare a proposal. The RFP in-
cludes the statement of work and the
terms, conditions and provisions that
will form the basis for the final defini-
tive contract. It specifies all the infor-
mation that prospective offerors must
furnish to permit a meaningful and eq-
uitable evaluation of their offers. The
RFP must be clear, complete, accurate,
and consistent with the requirements
of the acquisition so that it provides
all who receive it with the same under-
standing of the requirements. Much of
the information in the RFP is either
derived directly from the request for
contract or is otherwise furnished by
the project officer. Therefore, it is im-
portant that the project officer develop
a meaningful request for contract and
supporting documentation during the
initial presolicitation phase which will
fully satisfy program needs and objec-
tives when included in the RFP (see
subpart 315.70).

(b) Careful drafting of the RFP is
vital to the proper working of the com-
petitive process. The success of the ac-
quisition depends, in large measure, on
how well the work to be performed and
the basic ground rules under which the
competition will be conducted are de-
scribed in the RFP. Particular effort
must be made to develop a comprehen-
sive and accurate statement of work
(see 307.105–3 and FAR 35.007) to pre-
vent ambiguities and to avoid mis-
understandings which might otherwise
surface at later stages of the acquisi-
tion.

(c) Care should be taken to avoid con-
flicting statements in the RFP. Clear
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distinctions must be made as to the
contents and purpose of the statement
of work, the instructions to offerors,
and the evaluation criteria. Briefly:

(1) The statement of work must
clearly specify the work to be done by
the resultant contractor (or, if it is an
R & D acquisition, present a clear
statement of the requirements, see
FAR part 35);

(2) The general, technical, and busi-
ness instructions must delineate all
the essential information prospective
offerors need to know in preparing
their proposals (see 315.406–5(b)); and

(3) The evaluation criteria must
clearly indicate the technical, manage-
ment, personnel, and cost or pricing
factors which are to be the major con-
siderations in selecting the successful
offeror (see 315.406–5(c)).

(d) The RFP must require that pro-
posals be submitted in two parts—a
‘‘Technical Proposal’’ and a ‘‘Business
Proposal.’’ Each part is to be separate
and complete in itself so that evalua-
tion of one may be accomplished inde-
pendently of the other.

(e) The technical and business pro-
posal instructions of the RFP must
provide all the information deemed es-
sential for proper evaluation of the
proposals so that all prospective
offerors are aware of all requirements,
and so that differences in proposals
will reflect each offeror’s individual ap-
proach to the clear and unambiguous
requirements and criteria stated in the
RFP.

(f) The RFP must inform prospective
offerors of all evaluation criteria and
of the relative importance or weight
attached to each criterion. Evaluation
criteria must be described sufficiently
enough in the RFP to inform prospec-
tive offerors of the significant matters
which should be addressed in the pro-
posals. Only the evaluation criteria set
forth in the RFP shall be used in the
evaluation of proposals, and the cri-
teria can only be modified by a formal
amendment to the RFP.

(g) Generally, the RFP will provide
that the technical proposal not contain
any reference to cost. However, re-
source information, such as data con-
cerning labor hours and categories, ma-
terials, subcontracts, travel, computer
time, etc., must be included in the

technical proposal so that the offeror’s
understanding of the scope of work
may be evaluated.

(h) The project officer should be of-
fered the opportunity to review the fi-
nalized RFP before it is printed and re-
leased.

315.406–1 Uniform contract format.

The uniform contract format speci-
fied in FAR 15.406–1 and Table 15–1
shall be used by all contracting activi-
ties of the Department.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.406–2 Part I—The Schedule.

(a) Section A, Solicitation/contract form.
(3) Contracting activities are encour-

aged to use SF 33 for RFPs. In those in-
stances where a contracting activity
believes the SF 33 is not appropriate, a
transmittal letter may be used. How-
ever, it is essential that the transmit-
tal letter contain the pertinent infor-
mation that must be brought to the at-
tention of prospective offerors, so the
information contained in FAR 15.406–
2(a)(3) shall be included in it. The
transmittal letter should also contain
reference to the solicitation provision
‘‘Late Submissions, Modifications, and
Withdrawals of Proposals or
Quotations’’ and stress the importance
of timeliness. The last paragraph of the
transmittal letter should provide the
name and complete telephone number
of a contract specialist who can pro-
vide information concerning the solici-
tation.

[49 FR 13979, Apr. 9, 1984, as amended 54 FR
24343, June 7, 1989]

315.406–3 Part II—Contract clauses.

Section I, Contract clauses.
This section should contain all the

pertinent contract clauses applicable
to the acquisition, to include those
contained in the general provisions,
any additions or modifications to the
general provisions, and special con-
tract clauses (see part 352—Solicitation
Provisions and Contract Clauses).
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315.406–5 Part IV—Representations
and instructions.

(a) Section K, Representations, certifi-
cations, and other statements of offerors
or quoters.

(1) This section shall begin with the
following statements and continue
with the applicable representations and
certifications:

To Be Completed by the Offeror: (The Rep-
resentations and Certifications must be exe-
cuted by an individual authorized to bind the
offeror.)

The offeror makes the following Represen-
tations and Certifications as part of its pro-
posal (check or complete all appropriate
boxes or blanks on the following pages).
Name of offeror llll

RFP No. lll

Signature of authorized individual llll

Date lll

Type name of authorized individual llll

NOTE: The penalty for making false state-
ments in offers is prescribed in 18 U.S.C. 1001.

(2) The contracting officer shall in-
sert in all solicitations the representa-
tions and certifications at—

(i) FAR 52.203–2, Certificate of Inde-
pendent Price Determination;

(ii) FAR 52.203–4, Contingent Fee
Representation and Agreement;

(iii) FAR 52.204–3, Taxpayer Identi-
fication;

(iv) FAR 52.209–5, Certification Re-
garding Debarment, Suspension, Pro-
posed Debarment, and Other Respon-
sibility Matters;

(v) FAR 52.215–6, Type of Business Or-
ganization;

(vi) FAR 52.215–20, Place of Perform-
ance;

(vii) FAR 52.219–1, Small Business
Concern Representation;

(viii) FAR 52.219–2, Small Disadvan-
taged Business Concern Representa-
tion;

(ix) FAR 52.219–3, Women-Owned
Small Business Representation;

(x) FAR 52.222–19, Walsh-Healy Public
Contracts Act Representation;

(xi) FAR 52.222–21, Certification of
Nonsegregated Facilities;

(xii) FAR 52.222–22, Previous Con-
tracts and Compliance Reports;

(xiii) FAR 52.222–25, Affirmative Ac-
tion Compliance;

(xiv) FAR 52.223–1, Clean Air and
Water Certification;

(xv) FAR 52.223–5, Certification Re-
garding a Drug-Free Workplace;

(xvi) FAR 52.225–1, Buy American
Certification;

(xvii) FAR 52.225–12, Notice of Re-
strictions on Contracting With Sanc-
tioned Persons;

(xviii) FAR 52.230–2, Cost Accounting
Standards Notices and Certification
(Nondefense); and

(xix) FAR 15.804–4, Certificate of Cur-
rent Cost or Pricing Data; and

NOTE: The following paragraph shall be in-
serted between the title and text of this cer-
tificate:

(When a certificate of cost or pricing data
is required to be submitted in accordance
with Federal Acquisition Regulation (FAR)
15.804–4, the Contracting Officer will request
that the offeror complete, execute, and sub-
mit to the Contracting Officer a certification
in the format shown in the following Certifi-
cate of Current Cost or Pricing Data. The
certification shall be submitted only at the
time negotiations are concluded. Offerors
should complete the certificate set forth
below and return it when requested by the
Contracting Officer.)

(xx) 352.215–71, Employer’s Identifica-
tion Number.

(b) Section L, Instructions, conditions,
and notices to offerors and quoters. This
section shall be comprised of the gen-
eral instructions, technical proposal
instructions, and business proposal in-
structions, as well as pertinent solici-
tation provisions (see FAR 15.407).

(1) General instructions.
(i) The general instructions provide

basic guidance to prospective offerors
that informs them of what is required
in the preparation and submission of
proposals. The general instructions
must include the following statements
and any instructions pertinent to the
individual acquisition and applicable
requirements of the OPDIV, agency, or
regional office.

GENERAL INSTRUCTIONS

The following instructions establish the
acceptable minimum requirements for the
format and content of proposals:

Your special attention is directed to the
requirements for technical and business pro-
posals to be submitted in accordance with
these instructions.

Any resultant contract shall include the
general provisions applicable to the selected
offeror’s organization and type of contract
awarded. Copies of general provisions may be
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obtained by contacting the contracting offi-
cer. Any additional clauses required by pub-
lic law, executive order, or acquisition regu-
lations, in effect at the time of execution of
the proposed contract, will be included.

The proposal must be prepared in two
parts: a ‘‘Technical Proposal’’ and a ‘‘Busi-
ness Proposal.’’ Each of the parts shall be
separate and complete in itself so that eval-
uation of one may be accomplished independ-
ently of evaluation of the other. The tech-
nical proposal must not contain reference to
cost; however, resource information, such as
data concerning labor hours and categories,
materials, subcontracts, etc., must be con-
tained in the technical proposal so that your
understanding of the scope of the work may
be evaluated. It must disclose your technical
approach in sufficient detail to provide a
clear and concise presentation that includes,
but is not limited to, the requirements of the
technical proposal instructions.

The proposal must be signed by an official
authorized to bind your organization. (Num-
ber) copies of your technical proposal and
(number) copies of your business proposal
must be submitted to: (Insert complete ad-
dress indicating where the proposal is to be
sent and how it is to be marked. Provide
similar information for hand-delivered pro-
posals.)

You may, at your discretion, submit alter-
nate proposals, or proposals which deviate
from the requirements; provided, that you
also submit a proposal for performance of
the work as specified in the statement of
work. These proposals may be considered if
overall performance would be improved or
not compromised, and if they are in the best
interest of the Government. Alternate pro-
posals, or deviations from any requirements
of this RFP, must be clearly identified.

The Government will evaluate proposals in
accordance with the evaluation criteria set
forth in Section M of this request for propos-
als.

It is understood that your proposal will be-
come part of the official contract file.

The RFP does not commit the Government
to pay any cost for the preparation and sub-
mission of a proposal. In addition, the Con-
tracting Officer is the only individual who
can legally commit the Government to the
expenditure of public funds in connection
with this proposed acquisition.

(ii) Include either of the following in
the General Instructions if prospective
offerors are to be informed of the Gov-
ernment’s estimate of the level of ef-
fort necessary to accomplish the re-
quirement:

The Government considers the level of ef-
fort to perform the resultant contract should
take the following staff-hours: (insert a
breakdown of the Government’s staff-hour

estimates by categories). These estimates
are furnished for the offeror’s information
only and are not to be considered restrictive
for proposal purposes; or

To assist you in the preparation of your
proposal, the Government considers the ef-
fort to perform this contract to be approxi-
mately (insert the total number) staff-hours.
This number is furnished for the offeror’s in-
formation only and is not considered restric-
tive for proposal purposes.

NOTE: The first paragraph should only be
used for term (e.g. level of effort task order),
rather than completion type, contracts.)

(iii) If the proposed contract will in-
volve performance or services on a
Government installation, insert the
following in the General Instructions:

Offerors are urged and expected to inspect
the site where services are to be performed
and to satisfy themselves as to all general
and local conditions that may affect the cost
of performance of the contract, to the extent
such information is reasonably obtainable.
In no event will failure to inspect the site
constitute grounds for claims by the con-
tractor after the award of a contract.

(iv) If reference material is to be pro-
vided for use in preparation of propos-
als, insert either of the following:

To assist offerors in preparing their pro-
posals, reference material consisting of (in-
sert title or description of publications, spec-
ifications, drawings, reports, or other docu-
mentation being made available as reference
material) will be available for inspection at
(insert name and address of building and
room number).

Offerors are expected to examine all ref-
erence material prior to preparation and sub-
mission of their proposals. Failure to do so
will be at the offeror’s risk; or

To assist offerors in preparing their pro-
posals, reference material consisting of (in-
sert title or description of publications, spec-
ifications, drawings, reports, or other docu-
mentation being furnished as reference ma-
terial) is enclosed. Offerors are expected to
examine all reference material prior to prep-
aration and submission of their proposal.
Failure to do so will be at the offeror’s risk.

(v) If the reference material being
provided is to be returned to the Gov-
ernment, include the following state-
ment:

All reference material furnished hereunder
shall be returned within (insert number)
days after the submission of proposals to (in-
sert name and address of building and room
number).
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(vi) If an incentive type contract is
being considered, a notice to the offer-
or of the Government’s desire as to use
of incentives considered applicable, ob-
jectives of the incentive performance
goals, schedules, milestones, critical
delivery parameters, and similar infor-
mation must be included.

(2) Technical proposal instructions.
(i) The technical proposal instruc-

tions should clearly and concisely de-
scribe the information prospective
offerors must provide in their technical
proposals. The instructions should ad-
dress the need for submission of a de-
tailed work plan indicating how each
aspect of the statement of work is to
be accomplished, a discussion of how
the work is to be organized, staffed,
and managed, and statements of the
qualifications and experience of the
prospective offeror and its key person-
nel.

(ii) The technical proposal instruc-
tions must be specific enough to con-
vey the information the program office
will require from offerors to allow the
technical proposal evaluators to deter-
mine whether a proposal is acceptable.
Therefore, it is essential that the in-
structions are written to elicit the in-
formation necessary to fully address
all the elements of the work plan with
particular emphasis on the evaluation
criteria, so that evaluators may read-
ily evaluate each offer in the pertinent
areas. The instructions should not re-
quire the submission of excessive infor-
mation since this will complicate the
evaluation process and could cause un-
necessary proposal preparation costs
for offerors.

(iii) The technical proposal instruc-
tions should require that technical pro-
posals be prepared in a specified format
to facilitate evaluation. A uniform for-
mat will minimize evaluators’ efforts
and should minimize the amount of ex-
traneous and voluminous material
sometimes included in proposals.

(iv) Since specific instructions must
be developed to suit the needs of the in-
dividual acquisition, detailed guidance
concerning the contents of the tech-
nical proposal instructions is not pre-
sented here. However, the following
represents a sampling of general state-
ments which may be helpful in the
preparation of the instructions:

TECHNICAL PROPOSAL INSTRUCTIONS

Proposals which merely offer to conduct a
program in accordance with the require-
ments of the Government’s scope of work
will not be eligible for award. You must sub-
mit an explanation of the proposed technical
approach in conjunction with the tasks to be
performed in achieving the project objec-
tives.

A detailed work plan must be submitted
indicating how each aspect of the statement
of work is to be accomplished. Your tech-
nical approach should be in as much detail as
you consider necessary to fully explain your
proposed technical approach or method. The
technical proposal should reflect a clear un-
derstanding of the nature of the work being
undertaken.

The technical proposal must include infor-
mation on how the project is to be organized,
staffed, and managed. Information should be
provided which will demonstrate your under-
standing and management of important
events or tasks. You must explain how the
management and coordination of consultant
and/or subcontractor efforts will be accom-
plished.

The technical proposal must include a list
of names and proposed duties of the profes-
sional personnel, consultants, and key sub-
contractor employees assigned to the
project. Their résumés should be included
and should contain information on edu-
cation, background, recent experience, and
specific scientific or technical accomplish-
ments. The approximate percentage of time
each individual will be available for this
project must be included. The proposed staff
hours for each of the above individuals
should be allocated against each task or
subtask for the project.

The technical proposal must provide the
general background, experience, and quali-
fications of the organization. Similar or re-
lated contracts, subcontracts, or grants
should be included and contain the name of
the customer, contract or grant number, dol-
lar amount, time of performance, and the
names and telephone numbers of the project
officer and contracting/grants officer.

The technical proposal must contain a dis-
cussion of present or proposed facilities and
equipment which will be used in the perform-
ance of the contract.

The technical proposal must be prepared
and submitted in the following format:

(Provide the required format.)

(3) Business proposal instructions.
Business proposal instructions consist
of cost and pricing data and adminis-
trative and management data.

(i) Cost and pricing data. Prospective
offerors must be informed in the busi-
ness proposal instruction that they are
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required to submit cost or pricing in-
formation in sufficient detail to allow
a complete cost analysis. (See FAR
15.804 for requirements on cost or pric-
ing data.) Categories and amounts of
labor, materials, travel, computer
time, overhead and other costs should
be requested. Prospective offerors are
to be provided Standard Form 1411,
Contract Pricing Proposal Cover Sheet,
for use in preparing the cost of pricing
data, and are to be told to submit, as a
minimum, cost proposals fully sup-
ported by cost and pricing data ade-
quate to establish the reasonableness
of the proposed amount. Prospective
offerors are to comply with the in-
struction on the SF 1411 and fill in or
check the appropriate boxes. In addi-
tion, they should be informed to
itemize the cost for individual ele-
ments, each as analytical studies, re-
ports, etc., and the estimated cost of
each phase or segment of the offered
performance.

(ii) Administrative and management
data.

(A) The business proposal instruc-
tions must be written so that the con-
tracting officer receives adequate in-
formation to evaluate each offeror’s
management capability and to deter-
mine whether each offeror is respon-
sible. Therefore, under this section, in-
formation should be requested to allow
the contracting officer to assess the
following factors as they apply to the
instant acquisition:

(1) The offeror’s financial capability;
(2) The offeror’s capability to meet

delivery or performance schedules;
(3) The offeror’s record of past per-

formance;
(4) The offeror’s record of business in-

tegrity;
(5) The offerors’s possession of nec-

essary organization, experience, and
technical skills, or the ability to ob-
tain them;

(6) The offeror’s possession of re-
quired facilities; and

(7) Any other special consideration
involved in the instant acquisition.
In some cases, these factors may dupli-
cate evaluation criteria and may be
adequately addressed in the technical
proposal instructions. However, the
contracting officer must ensure that
they are covered in both the business

proposal instructions and the technical
proposal instructions.

(B) The contracting officer may de-
termine that other administrative data
in the form of additional business or
cost information is necessary. Some
examples of additional information in-
clude:

(1) A copy of the current agreement
on indirect cost rates;

(2) A copy of the most recent finan-
cial statements;

(3) A discussion on the extent of pro-
posed subcontracting with small and
disadvantaged business enterprises;

(4) A request for pricing or cost
breakdown tailored to the instant ac-
quisition to provide information for a
more thorough and complete cost anal-
ysis; and

(5) A request for explicit instructions
on pricing of options and individual
line items.
However, care should be taken to re-
quest additional information only
when necessary, to prevent excessive
proposal preparation costs for offerors.

(C) The following are required state-
ments which must be included in the
RFP.

Your proposal must stipulate that it is
predicated upon all the terms and conditions
of this RFP. In addition, it must contain a
statement to the effect that it is firm for a
period of at least (insert number) days from
the date of receipt by the Government.

It is HHS policy that contractors provide
all equipment and facilities necessary for
performance of contracts; however, in some
instances, an exception may be granted to
furnish Government-owned property or to
authorize purchase with contract funds. If
additional equipment must be acquired, you
must include in your proposal the descrip-
tion and estimated cost of each item, and
whether you propose to furnish the item
with your own funds.

You must identify all Government-owned
property in your possession and all property
acquired from Federal funds, to which you
have title, that is proposed to be used in the
performance of the prospective contract.

The management and control of Govern-
ment property must be in accordance with
HHS Publication (OS) 686 entitled, ‘‘Contrac-
tor’s Guide for Control of Government Prop-
erty (1990),’’ a copy of which will be provided
upon request.

(c) Section M, Evaluation factors for
award—(1) General. (i) The evaluation
criteria must be developed by the

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00050 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



55

Department of Health and Human Services 315.406–5

project officer and submitted to the
contracting officer in the request for
contract (RFC) for inclusion in the
RFP. Development of these criteria
and the assignment of the relative im-
portance or weight to each criterion re-
quire the exercise of judgment on a
case-by-case basis because they must
be tailored to the requirements of the
individual acquisition. Since the cri-
teria will serve as a standard against
which all proposals will be evaluated,
it is imperative that they be chosen
carefully to emphasize those factors
considered to be critical in the selec-
tion of a contractor.

(ii) The finalized evaluation criteria
and indications of their relative impor-
tance or weights, as included in the
RFP, cannot be changed except by a
formal amendment to the RFP issued
by the contracting officer. No factors
other than those set forth in the RFP
shall be used in the evaluation of pro-
posals.

(2) Review of evaluation criteria. (i)
The evaluation criteria should be re-
viewed by the contracting officer in
terms of the work statement. This re-
view is not intended to dictate to the
program office or project officer, but
rather to ensure that the evaluation
criteria are clear, concise, and fair so
that all potential offerors are fully
aware of the bases for proposal evalua-
tion and are given an equal oppor-
tunity to compete.

(ii) The project officer and the con-
tracting officer should then review the
evaluation criteria together to ascer-
tain the following:

(A) The criteria are described in suf-
ficient detail to provide the offerors
(and evaluators) with a total under-
standing of the factors to be involved
in the evaluation process;

(B) The criteria address the key pro-
grammatic concerns which the offerors
must be aware of in preparing propos-
als;

(C) The criteria are specifically appli-
cable to the instant acquisition and are
not merely restatements of criteria
from previous acquisitions which are
not relevant to this acquisition; and

(D) The criteria are selected to rep-
resent only the significant areas of im-
portance which must be emphasized
rather than a multitude of factors. (All

criteria tend to lose importance if too
many are included. Using too many cri-
teria will prove as detrimental as using
too few.)

(3) Examples of topics that form a basis
for evaluation criteria. Typical examples
of topics that form a basis for the de-
velopment of evaluation criteria are
listed in the following paragraphs.
These examples are intended to assist
in the development of actual evalua-
tion criteria for a specific acquisition
and should only be used if they are ap-
plicable to that acquisition. They are
not to be construed as actual examples
of evaluation criteria to be included in
the RFP.

(i) Understanding of the problem and
statement of work;

(ii) Method of accomplishing the ob-
jectives and intent of the statement of
work;

(iii) Soundness of the scientific or
technical approach for executing the
requirements of the statement of work
(to include, when applicable, prelimi-
nary layouts, sketches, diagrams,
other graphic representations, calcula-
tions, curves, and other data necessary
for presentation, substantiation, jus-
tification, or understanding of the ap-
proach);

(iv) Special technical factors, such as
experience or pertinent novel ideas in
the specific branch of science or tech-
nology involved;

(v) Feasibility and/or practicality of
successfully accomplishing the require-
ments (to include a statement and dis-
cussion of anticipated major difficul-
ties and problem areas and rec-
ommended approaches for their resolu-
tion);

(vi) Availability of required special
research, test, and other equipment or
facilities;

(vii) Managerial capability (ability to
achieve delivery or performance re-
quirements as demonstrated by the
proposed use of management and other
personnel resources, and to success-
fully manage the project, including
subcontractor and/or consultant ef-
forts, if applicable, as evidenced by the
management plan and demonstrated by
previouis experience).

(viii) Availability, qualifications, ex-
perience, education, and competence of
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professional, technical, and other per-
sonnel, to include proposed subcontrac-
tors and consultants (as evidenced by
resumes, endorsements, and expla-
nations of previous efforts); and

(ix) Soundness of the proposed staff
time or labor hours, propriety of per-
sonnel classifications (professional,
technical, others), necessity for type
and quantity of material and facilities
proposed, validity of proposed sub-
contracting, and necessity of proposed
travel.

(4) Relative importance or weight.
(i) A statement or indication of the

relative importance or weight must be
assigned to each evaluation criterion
to inform prospective offerors (and
evaluators) of the specific significance
of each criterion in comparsion to the
other criteria. Similarly, if a criterion
is subdivided into parts, each of the
parts must be assigned a statement or
indication of the relative importance
or weight.

(ii) The two principal methods used
to indicate the relative importance or
weight are the numerical score and ad-
jective description. The Department
does not prescribe a single method for
determining the relative importance or
weight, but recommends the use of the
numerical score method because it is
more precise and informative. How-
ever, it is recognized that in some in-
stances the use of the adjective de-
scription method be more appropriate
and, hence, may be used when that de-
termination is made.

(iii) Cost or price is not generally in-
cluded as one of the evaluation criteria
and is not assigned an indication of rel-
ative importance or weight. However, a
statement must be included in the RFP
to reflect the relationship of cost or
price in comparison to the other cri-
teria. The contracting officer must en-
sure that this statement accurately re-
flects the appropriate balance between
cost or price and the technical factors.
The contracting officer and project of-
ficer should work together in arriving
at the final determination regarding
the relationship. The following are ex-
amples of statements that may be used
to reflect this relationship. However,
since these examples represent only
the two extremes and the middle posi-
tion, another statement may be devel-

oped to reflect the relationship which
applies to the instant acquisition.

(A) You are advised that paramount
consideration shall be given to the
evaluation of technical proposals rath-
er then cost or price.

(B) You are advised that paramount
consideration shall be given to cost or
price rather than the evaluation of
technical proposals.

(C) You are advised that the evalua-
tion of technical proposals and cost or
price are of approximately equal value.

[49 FR 13979, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984, as amended at 53 FR 43207, Oct. 26,
1988; 54 FR 24343, June 7, 1989; 54 FR 43966,
Oct. 30, 1989; 56 FR 47003, Sept. 17, 1991]

315.407 Solicitation provisions.

(c)(2) The referenced provision (FAR
52.215–6, Type of Business Organization)
is a representation, has been included
under Section K (see 315.406–5(a)(2)(iii)),
and need not be restated again.

(8) The provision at 352.215–12 shall be
used in place of that specified at FAR
52.215–12.

(g) The referenced provision (FAR
52.215–20, Place of Performance) is to be
considered a certification and is in-
cluded under section K (see 315.406–
5(a)(2)(iv)); it need not be restated
again.

(n) The contracting officer shall in-
sert the provision at FAR § 52.233–2,
Service of Protest, in solicitations as
required by FAR 33.106(a).

[49 FR 13979, Apr. 9, 1984, as amended at 54
FR 43966, Oct. 30, 1989; 57 FR 11690, Apr. 7,
1992]

315.408 Issuing solicitations.

The minimum proposal preparation
or response time between the date of
distribution of a RFP and the date set
for receipt of proposals shall not be less
than 30 calendar days.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]

315.409 Pre-proposal conferences.

If a pre-proposal conference is to be
held, the provision at 352.215–72 shall be
included in the solicitation.
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315.410 Amendment of solicitations be-
fore closing date.

For additional information on
amendments to solicitations, see FAR
15.606.

315.413 Disclosure and use of informa-
tion before award.

315.413–1 Alternate I.
The Department shall not use Alter-

nate I procedures.

315.413–2 Alternate II.
The Department shall use the Alter-

nate II procedures as modified in this
subsection and shall use the provision
at 352.215–12, Restriction on Disclosure
and Use of Data, rather than the simi-
lar provision at FAR 15.215–12 (see
315.407(c)(8)). Any reference in the FAR
to the provision at FAR 52.215–12 shall
apply to the provision at 352.215–12.

(b) The term data, as used in this sec-
tion and in 352.215–12, refers to trade se-
crets, business data, and technical
data. Trade secrets, within the mean-
ing of 18 U.S.C. 1905, include, for exam-
ple, processes, formulas, and chemical
compositions. Business data includes,
for example, commercial information,
financial information, and cost and
pricing data. Technical data includes,
for example, plans, designs, sugges-
tions, improvements and concepts.
The Department recognizes that re-
quests for proposals may require the
offeror, including its prospective sub-
contractor(s), if any, to submit data
which the offeror does not want used or
disclosed for any purpose other than
for evaluation of the proposal. Each
proposal containing data which the of-
feror desires to restrict must be
marked on the cover sheet by the offer-
or with the legend set forth at 352.215–
12. Proposals, or portions of proposals,
so marked shall be handled in accord-
ance with the provisions of the legend.

(c) Contracting officers receiving pro-
posals which contain restrictive state-
ments or legends not conforming to the
referenced provision at 352.215–12 must
carefully evaluate the form and sub-
stance of the restriction before making
a determination to reject the proposal.
Deviations in form which do not com-
promise the Government’s rights may
be accepted if approved by the activi-

ty’s FOI official and the Office of Gen-
eral Counsel, Business and Administra-
tive Law Division.

(e) The Government notice shown in
FAR 15.413–2(e) shall be used by this
Department and is to be placed on the
cover sheet of each proposal or
quotation upon its receipt. The Gov-
ernment notice shall be completed by
adding the following to the end of the
last sentence: ‘‘HHSAR paragraph
315.608–72.’’

(f) The Department sometimes finds
it necessary (and in some instances is
required by law) to seek evaluation of
proposals outside the Department (see
315.608(d)(6)). All conditions required by
FAR 15.413–2(f) have been met and are
covered in 315.608–72, Procedures for
handling and disclosing proposals. In
regard to item (f)(1) of FAR 15.413–2,
the Department has found that the pro-
cedure stated in the first sentence of
paragraph 315.608–72 is best and consid-
ers it in compliance with the FAR re-
quirement.

(g) See subpart 324.2 for detailed pro-
cedures concerning FOIA requests.

[49 FR 13979, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984, as amended at 51 FR 44294, Dec. 9,
1986]

315.470 Review of RFP.
The principal official responsible for

acquisition shall establish procedures
to ensure that an independent review
of the RFP is made between the time
the synopsis is sent to the Commerce
Business Daily announcing the avail-
ability of the RFP and the release date
of the RFP. The individual selected to
conduct the review must possess the
acquisition knowledge necessary to
readily ascertain whether the RFP con-
tains the required information to be in
conformance with all laws, regulations,
and internal procedures and instruc-
tions. The individual selected to con-
duct the review must be a person other
than the preparer of the RFP.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23129, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.471 Annual submission of rep-
resentations and certifications.

Each Principal Official Responsible
for Acquisition (PORA) shall determine
whether to allow the use of the annual
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submission of representations and cer-
tifications by offerors. If allowed, the
provisions of FAR 14.213 shall be fol-
lowed.

[55 FR 13536, Apr. 11, 1990]

Subpart 315.5—Unsolicited
Proposals

315.505 Content of unsolicited propos-
als.

(d) Certification by offeror—To en-
sure against contacts between Depart-
ment employees and prospective
offerors which would exceed the limits
of advance guidance set forth in FAR
15.504 resulting in an unfair advantage
to an offeror, the principal official re-
sponsible for acquisition (or designee)
shall ensure that the following certifi-
cation is furnished to the prospective
offeror and the executed certification
is included as part of the resultant un-
solicited proposal:

UNSOLICITED PROPOSAL CERTIFICATION BY
OFFEROR

This is to certify, to the best of my knowl-
edge and belief, that:

a. This proposal has not been prepared
under Government supervision.

b. The methods and approaches stated in
the proposal were developed by this offeror.

c. Any contact with employees of the De-
partment of Health and Human Services has
been within the limits of appropriate ad-
vance guidance set forth in FAR 15.504.

d. No prior commitments were received
from departmental employees regarding ac-
ceptance of this proposal.
Date: llllllllllllllllllll
Organization: llllllllllllllll
Name: llllllllllllllllllll
Title: llllllllllllllllllll

(This certification shall be signed by a re-
sponsible official of the proposing organiza-
tion or a person authorized to contractually
obligate the organization.)

315.506 Agency procedures.
(a) The principal official responsible

for acquisition is responsible for estab-
lishing procedures to comply with FAR
15.506(a).

(b) The principal official responsible
for acquisition or his/her designee shall
be the point of contact for coordinating
the receipt and handling of unsolicited
proposals. Contacts made outside the
contracting activity shall be promptly
coordinated with the principal official

responsible for acquisition or the des-
ignee.

315.506–1 Receipt and initial review.
(d) An unsolicited proposal shall not

be refused consideration merely be-
cause it was initially submitted as a
grant application. However, contracts
shall not be awarded on the basis of un-
solicited proposals which have been re-
jected for grant support on the ground
that they lack scientific merit.

315.509 Limited use of data.
The legend, Use and Disclosure of

Data, prescribed in FAR 15.509(a) is to
be used by the offeror to restrict the
use of data for evaluation purposes
only. However, data contained within
the unsolicited proposal may have to
be disclosed as a result of a request
submitted pursuant to the Freedom of
Information Act. Because of this possi-
bility, the following notice shall be fur-
nished to all prospective offerors of un-
solicited proposals whenever the legend
is provided in accordance with FAR
15.504(b)(7):

The Government will attempt to comply
with the ‘‘Use and Disclosure of Data’’ leg-
end. However, the Government may not be
able to withhold a record (data, document,
etc.) nor deny access to a record requested
by an individual (the public) when an obliga-
tion is imposed on the Government under the
Freedom of Information Act, 5 U.S.C. 552, as
amended. The Government’s determination
to withhold or disclose a record will be based
upon the particular circumstances involving
the record in question and whether the
record may be exempted from disclosure
under the Freedom of Information Act.
Records which the offeror considers to be
trade secrets and commercial or financial in-
formation and privileged or confidential
must be identified by the offeror as indicated
in the referenced legend.

Subpart 315.6—Source Selection

315.602 Applicability.
(b) This subpart does not apply to

contracts for architect-engineer serv-
ices or contracts awarded to the Small
Business Administration under section
8(a) of the Small Business Act.

315.604 Responsibilities.
(d) Personnel participating in the

evaluation process must not discuss or
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reveal information concerning the
evaluations except to an individual
participating in the same evaluation
proceedings, and then only to the ex-
tent that the information is required in
connection with the proceedings. Di-
vulging information during the evalua-
tion, selection, and negotiation phases
of the acquisition to offerors or to per-
sonnel not having a need to know could
jeopardize the resultant award. There-
fore, the contracting officer must in-
struct personnel participating in the
evaluations to observe these restric-
tions and insure that all personnel un-
derstand that unauthorized disclosure
of information, no matter how inno-
cent, could compromise the acquisition
process and is prohibited.

(e) Only the contracting officer or
his/her authorized representative with-
in the contracting office shall conduct
discussions with offerors relative to
any aspect of the acquisition.

315.605 Evaluation factors.

(e) The evaluation criteria included
in the solicitation serve as the stand-
ard against which all proposals are
evaluated. Prospective offerors rely
upon the evaluation criteria in the so-
licitation in developing proposals, and
they must be assured that the evalua-
tion is conducted in accordance with
those criteria. All personnel involved
in the evaluation process must make
sure that the evaluation criteria con-
tained in the solicitation are the only
criteria used in conducting the evalua-
tion. See FAR 15.406–5(c) and 315.406–
5(c) for detailed guidance on evaluation
criteria.

315.607 Disclosure of mistakes before
award.

(a) The contracting officer shall re-
quire that offerors’ clarifications are in
writing.

(c)(3) The chief of the contracting of-
fice is authorized to make the written
determination permitting a correction
of a mistake in a proposal.

315.608 Proposal evaluation.

(a)(1) Cost of price evaluation. (See
315.608–77.)

(2) Technical evaluation. (See 315.608–
75 and 76.)

(b) The determination required by
FAR 15.608(b) shall be made by the
chief of the contracting office.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 51 FR 44294, Dec.
9, 1986]

315.608–70 Technical evaluation plan.

(a) A technical evaluation plan may
be required by the contracting officer,
at his/her discretion, when an acquisi-
tion is sufficiently complex as to war-
rant a formal plan.

(b) The technical evaluation plan
should include at least the following:

(1) A list of technical evaluation
panel members, their organizations as
well as a list of their major consulting
clients (if applicable), their qualifica-
tions, and curricula vitae (if available);

(2) A justification for using non-Gov-
ernment technical evaluation panel
members. (Justification is not required
if non-Government evaluators will be
used in accordance with standard con-
tracting activity procedures or poli-
cies);

(3) A statement that there is no ap-
parent or actual conflict of interest re-
garding any panel member;

(4) A copy of each rating sheet, ap-
proved by the contracting officer, to be
used to assure consistency with the
evaluation criteria; and

(5) A brief description of the general
evaluation approach.

(c) The technical evaluation plan
must be signed by an official within
the program office in a position at
least one level above the project officer
or in accordance with contracting ac-
tivity procedures.

(d) The technical evaluation plan
should be submitted to the contracting
officer for review and approval before
the solicitation is issued. The contract-
ing officer shall make sure that the
principal factors relating to the eval-
uation are reflected in the evaluation
criteria when conducting the review of
the plan.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–71 Technical evaluation panel.

(a) General. (1) A technical evaluation
panel is required for all acquisitions
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applicable to this subpart which are ex-
pected to exceed $300,000. The contract-
ing officer has the discretion to require
a technical evaluation panel for acqui-
sitions not exceeding $300,000 based on
the complexity of the acquisition.

(2) The technical evaluation process
requires careful consideration regard-
ing the size, composition, expertise,
and function of the technical evalua-
tion panel. The efforts of the panel can
result in the success or failure of the
acquisition.

(b) Role of the project officer. (1) The
project officer is the contracting offi-
cer’s technical representative for the
acquisition action. The project officer
may be a voting member of the tech-
nical evaluation panel, and may also
serve as the chairperson of the panel,
unless prohibited by law or contracting
activity procedures.

(2) The project officer is responsible
for recommending panel members who
are knowledgeable in the technical as-
pects of the acquisition and who are
competent to identify strengths and
weaknesses of the various proposals.
The program training requirements
specified in 307.170 must be adhered to
when selecting prospective panel mem-
bers.

(3) The project officer shall ensure
that persons possessing expertise and
experience in addressing issues relative
to sex, race, national origin, and handi-
capped discrimination be included as
panel members in acquisitions which
address those issues. The intent is to
balance the composition of the panel so
that qualified and concerned individ-
uals may provide insight to other panel
members regarding ideas and ap-
proaches to be taken in the evaluation
of proposals.

(4) The project officer is to submit
the recommended list of panel mem-
bers to an official within the program
office in a position at least one level
above the project officer or in accord-
ance with contracting activity proce-
dures. This official will review the rec-
ommendations, appoint the panel
members, and select the chairperson.

(5) The project officer shall arrange
for adequate and secure working space
for the panel.

(c) Role of the contracting officer. (1)
The contracting officer is the Depart-

ment’s official representative with del-
egated acquisition authority to enter
into and administer contracts. The
term ‘‘contracting officer,’’ as used in
this subpart, may be the contracting
officer or his/her designated represent-
ative within the contracting office.

(2) The contracting officer shall not
serve as a member of the technical
evaluation panel but should be avail-
able to:

(i) Address the initial meeting of the
technical evaluation panel (see 315.608–
74(c));

(ii) Provide assistance to the eval-
uators as required; and

(iii) Ensure that the scores ade-
quately reflect the written technical
evaluation report comments (see
315.608–76).

(d) Conflicts of interest. (1) If a panel
member has an actual or apparent con-
flict of interest related to a proposal
under evaluation, he/she shall be re-
moved from the panel and replaced
with another evaluator. If a suitable
replacement is not available, the panel
shall perform the review without a re-
placement.

(2) For the purposes of this subpart,
conflicts of interest are defined in the
Department’s Standards of Conduct set
forth in 45 CFR part 73 which incor-
porates 5 CFR part 737, Post Employ-
ment Conflict of Interest. The Stand-
ards of Conduct shall be applicable to
both in-house personnel and outside
evaluators serving on the technical
evaluation panel.

(e) Continuity of evaluation process. (1)
The technical evaluation panel is re-
sponsible for evaluating the original
proposals, making recommendations to
the chairperson regarding clarifica-
tions and deficiencies of proposals, and,
if required by the contracting officer,
assisting the contracting officer during
discussions and negotiations, and re-
viewing supplemental, revised and/or
‘‘best and final’’ offers. To the extent
possible, the same evaluators should be
available throughout the entire evalua-
tion and selection process to ensure
continuity and consistency in the
treatment of proposals. The following
are examples of circumstances when it
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would not be necessary for the tech-
nical evaluation panel to evaluate re-
vised proposals submitted during the
acquisition:

(i) The answers to questions do not
have a substantial impact on the pro-
posal (see 315.609(i));

(ii) The ‘‘best and final’’ offers are
not materially different from the origi-
nal proposals; or

(iii) The rankings of the offerors are
not affected because the revisions to
the proposals are relatively minor.

(2) The chairperson, with the concur-
rence of the contracting officer, may
decide not to have the panel evaluate
the revised proposals. Whenever this
decision is made, it must be fully docu-
mented by the chairperson and ap-
proved by the contracting officer.

(3) When technical evaluation panel
meetings are considered necessary by
the contracting officer, the attendance
of evaluators is mandatory. When the
chairperson determines that an eval-
uator’s failure to attend the meetings
is prejudicial to the evaluation, the
chairperson shall replace the individ-
ual after discussing the situation with
the contracting officer and obtaining
his/her concurrence and the approval of
the program official responsible for ap-
pointing the panel members (see
315.608–71(b)(4)).

(4) Whenever continuity of the eval-
uation process is not possible, and ei-
ther new evaluators are selected or a
reduced panel is decided upon, each
proposal which is being reviewed at
any stage of the acquisition shall be re-
viewed at that stage by all members of
the revised panel unless it is imprac-
tical to do so because of the receipt of
an unusually large number of propos-
als.

(f) Use of outside evaluators. (1) The
technical evaluation panel shall be
composed of Government employees
except when outside evaluators possess
a required expertise which is not avail-
able within the Government, or as re-
quired by law.

(2) The National Institutes of Health
(NIH) and the Alcohol, Drug Abuse, and
Mental Health Administration
(ADAMHA) are required to have a peer
review of research and development
contracts in accordance with Pub. L.
(Pub. L.) 93–352 as amended by Pub. L.

94–63; 42 U.S.C. 289 1–4. This legislation
requires peer review of projects and
proposals, and not more than one-
fourth of the members of a peer review
group may be officers or employees of
the United States. NIH and ADAMHA
are therefore exempt from the provi-
sions of 315.608–71 to the extent that 42
U.S.C. 289 1–4 applies.

[50 FR 23130, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985, as amended at 53 FR 15563, May
2, 1988]

315.608–72 Procedures for handling
and disclosing proposals.

(a) The procedures and notice speci-
fied in FAR 15.413–2 and 315.413–2 shall
be used in handling solicited proposals
and for disclosing proposals outside the
Government for evaluation purposes.
(For unsolicited proposals, see FAR
15.509 and 315.509.)

(b) Decisions to disclose proposals
outside the Government for evaluation
purposes shall be made by the chief of-
ficial having programmatic respon-
sibility for the acquisition, after con-
sultation with the contracting officer
and in accordance with operating divi-
sion procedures. The decision to dis-
close either a solicited or unsolicited
proposal outside the Government for
the purpose of obtaining an evaluation
shall take into consideration the avoid-
ance of organizational conflicts of in-
terest and any competitive relation-
ship between the submitter of the pro-
posal and the prospective evaluator(s).

(c) When it is determined to disclose
a solicited proposal outside the Gov-
ernment for evaluation purposes, the
following or similar conditions shall be
included in the written agreement with
the evaluator(s) prior to disclosure (see
FAR 15.413–2(f) and 315.413–2(f)). Also, a
review must be made to ensure that
the notice required by FAR 15.413–2(e)
is affixed to the proposal before it is
disclosed to the evaluator(s).

CONDITIONS FOR EVALUATING PROPOSALS

The evaluator agrees to use the data (trade
secrets, business data, and technical data)
contained in the proposal only for evaluation
purposes.

This requirement does not apply to data
obtained from another source without re-
striction.
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Any notice or legend placed on the pro-
posal by either the Department or the sub-
mitter of the proposal shall be applied to any
reproduction or abstract provided to the
evaluator or made by the evaluator. Upon
completion of the evaluation, the evaluator
shall return the Government-furnished copy
of the proposal or abstract, and all copies
thereof, to the Departmental office which
initially furnished the proposal for evalua-
tion.

Unless authorized by the Department’s ini-
tiating office, the evaluator shall not con-
tact the submitter of the proposal concern-
ing any apsects of its contents.

The evaluator will be obligated to obtain
commitments from its employees and sub-
contractors, if any, in order to effect the
purposes of these conditions.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–73 Receipt of proposals.
(a) After the closing date set by the

solicitation for the receipt of propos-
als, the contracting officer will use a
transmittal memorandum to forward
the technical proposals to the project
officer or chairperson for evaluation.
The business proposals will be retained
by the contracting officer for evalua-
tion (see 315.608–77).

(b) The transmittal memorandum to
the chairperson shall include at least
the following:

(1) A list of the names of the organi-
zations submitting proposals;

(2) A reference to 315.604(d) on the
need to preserve the integrity of the
source selection process;

(3) A requirement for a technical
evaluation report in accordance with
315.608–76; and

(4) The establishment of a date for re-
ceipt of the technical evaluation re-
port.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–74 Convening the technical
evaluation panel.

(a) Normally, the technical evalua-
tion panel will convene to evaluate the
proposals. However, there may be situ-
ations when the contracting officer de-
termines that it is not feasible for the
panel to convene. Whenever this deci-
sion is made, care must be taken to as-
sure that the technical review is close-
ly monitored to produce acceptable re-
sults.

(b) When a panel is convened, the
chairperson is responsible for the con-
trol of the technical proposals provided
to him/her by the contracting officer
for use during the evaluation process.
The chairperson will generally distrib-
ute the technical proposals at the ini-
tial panel meeting and will establish
procedures for securing the proposals
whenever they are not being evaluated
to insure their confidentiality. After
the evaluation is complete, all propos-
als must be returned to the contracting
officer, destroyed or filed in an appro-
priate manner to maintain the con-
fidential nature of the data.

(c) The contracting officer shall ad-
dress the initial meeting of the panel
and state the basic rules for conducting
the evaluation. The contracting officer
shall provide written guidance to the
panel if he/she is unable to attend the
initial panel meeting. The guidance
should include:

(1) An explanation of conflicts of in-
terest (see 315.608–71(d));

(2) The necessity to read and under-
stand the solicitation, especially the
statement of work and evaluation cri-
teria, prior to reading the proposals;

(3) The need for evaluators to restrict
the review to only the solicitation and
the contents of the technical proposals;

(4) The need for each evaluator to re-
view all the proposals;

(5) The need to watch for ambigu-
ities, inconsistencies, errors, and defi-
ciencies which should be surfaced dur-
ing the evaluation process;

(6) An explanation of the evaluation
process and what will be expected of
the evaluators throughout the process;

(7) The need for the evaluators to be
aware of the requirement to have com-
plete written documentation of the in-
dividual strengths and weaknesses
which affect the scoring of the propos-
als; and

(8) An instruction directing the eval-
uators that, until the award is made,
information concerning the acquisition
must not be disclosed to any person
not directly involved in the evaluation
process.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]
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315.608–75 Rating and ranking of pro-
posals.

The evaluators will individually read
each proposal, describe tentative
strengths and weaknesses, and develop
preliminary scores in relation to each
evaluation criterion set forth in the so-
licitation. The evaluators will use the
rating sheets either in the technical
evaluation plan or approved by the
contracting officer when a technical
evaluation plan is not required (see
315.608–70). After this has been accom-
plished, the evaluators shall discuss in
detail the individual strengths and
weaknesses described by each evalua-
tor and, if possible, arrive at a common
understanding of the major strengths
and weaknesses and the potential for
correcting each offeror’s weakness(es).
Each evaluator will score each pro-
posal, and then the technical evalua-
tion panel will collectively rank the
proposals. Generally, ranking will be
determined by adding the numerical
scores assigned to the evaluation cri-
teria and finding the average for each
offeror. The evaluators should then
identify whether each proposal is ac-
ceptable or unacceptable. Predeter-
mined cutoff scores shall not be em-
ployed.

[50 FR 23131, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–76 Technical evaluation re-
port.

A technical evaluation report shall
be prepared and furnished to the con-
tracting officer by the chairperson and
maintained as a permanent record in
the contract file. The report must re-
flect the ranking of the proposals and
identify each proposal as acceptable or
unacceptable in accordance with
315.608–75. The report must also include
a narrative evaluation specifying the
strengths and weaknesses of each pro-
posal, a copy of each rating sheet, and
any reservations, qualifications, or
areas to be addressed that might bear
upon the selection of sources for nego-
tiation and award. Concrete technical
reasons supporting a determination of
unacceptability with regard to any pro-
posal must be included. The report
should also include specific points and

questions which are to be raised in dis-
cussions or negotiations.

[50 FR 23132, May 31, 1985, and 50 FR 38004,
Sept. 19, 1985]

315.608–77 Evaluation of business pro-
posals.

(a) The contracting officer shall
evaluate the business proposals concur-
rently with the evaluation of the tech-
nical proposals. The contracting officer
must adhere to the requirements for
cost or price analysis included in FAR
15.805–1 for each business proposal in
the competitive range. An audit report
may be required in accordance with
FAR 15.805–5 and 315.805–5. The con-
tracting officer must determine the ex-
tent of analysis in each case depending
on the amount of the proposal, the
technical complexity and related cost
or price, and cost realism. The con-
tracting officer should request the
project officer to analyze such items as
the number of labor hours proposed for
various labor categories; the mix of
labor hours and categories of labor in
relation to the technical requirements
of the project; the kinds and quantities
of material, equipment, and supplies;
types, numbers, and hours/days of pro-
posed consultants; logic of proposed
subcontracting; analysis of the travel
proposed including number of trips, lo-
cations, purpose, and travelers; and
kinds and quantities of data process-
ing. The project officer shall provide
his/her opinion as to whether these ele-
ments are necessary and reasonable for
efficient contract performance. Excep-
tions to proposed elements shall be
supported by adequate rationale to
allow for effective negotiations. The
contracting officer should also request
the assistance of a cost/price analyst
when considered necessary. In all
cases, the negotiation memorandum
(see 315.672) must include the rationale
used in determining that the price or
cost is fair and reasonable.

(b) The contracting officer must ap-
praise the management capability of
the offeror to perform the required
work in a timely manner. In making
this appraisal, the contracting officer
should consider factors such as the
offeror’s management organization,
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past performance, reputation for reli-
ability, availability of the required fa-
cilities, and cost controls. This infor-
mation is to be used by the contracting
officer to determine the offeror’s re-
sponsibility.

[50 FR 23132, May 31, 1975, and 50 FR 38004,
Sept. 19, 1985]

315.609 Competitive range.

(a) A proposal must be included in
the competitive range unless there is
no real possibility that it can be im-
proved to the point where it becomes
the most acceptable.

(e) In certain circumstances, when
deciding which proposals should be in-
cluded in the competitive range, the
contracting officer may request that
the technical evaluation panel review
the cost or price data. Typical situa-
tions which may necessitate this re-
view include a suspected ‘‘buy-in,’’
large differences in cost or price among
the proposals, proposals receiving high
technical ratings which have relatively
high costs, and proposals receiving low
technical ratings which have relatively
low costs. The resultant comparison of
cost or price to technical factors and
the determination of cost or price real-
ism should assist the contracting offi-
cer in deciding which proposals are to
be included in the competitive range.

(f) All determinations regarding the
inclusion or exclusion of proposals in
the competitive range must be com-
pletely documented, including the sa-
lient reasons for the determinations,
and set forth in the negotiation memo-
randum.

(g) Some of the factors which the
contracting officer should consider in
determining the competitive range are:

(1) The relative importance of cost or
price as compared to technical factors
in accordance with the solicitation pro-
visions required in 315.406–5(c);

(2) The susceptibility of significantly
reducing a proposal with an unreason-
able high price or cost without under-
mining the technical merit if the offer-
or otherwise has a reasonable chance
to receive an award; and

(3) The likelihood of reducing cost or
price of a proposal which exceeds the
Government’s requirements.

(h) The contacting officer shall con-
duct a thorough review of the technical
evaluation report to be assured that:

(1) All determinations of
unacceptability are supported by con-
crete and comprehensive statements
that are factual and convincing and are
consistent with the evaluation criteria
set forth in the solicitation. Every
statement should be reviewed carefully
to eliminate any doubts as to the
unacceptability of a proposal;

(2) All recommendations to exclude
proposals from the competitive range
are supported by persuasive rationale
and sufficient facts to substantiate a
judgment that meaningful discussions
are not possible or there is no reason-
able chance of the proposal being se-
lected for award;

(3) Those cases where only one orga-
nization is found to be technically ac-
ceptable are fully scrutinized; and

(4) Unacceptable proposals contain
‘‘information’’ deficiencies which are
so material as to preclude any possibil-
ity of upgrading the proposal to a com-
petitive level except through major re-
visions and additions which would be
tantamount to the submission of an-
other proposal.

(i) The contracting officer and
project officer should discuss the un-
certainties and/or deficiencies that are
included in the technical evaluation re-
port for each proposal in the competi-
tive range. Technical questions should
be developed by the project officer and/
or the technical evaluation panel and
should be included in the technical
evaluation report. The management
and cost or price questions should be
prepared by the contracting officer
with assistance from the project officer
and/or panel as required. The method of
requesting offerors in the competitive
range to submit the additional infor-
mation will vary depending on the
complexity of the questions, the extent
of additional information requested,
the time needed to analyze the re-
sponses, and the time frame for making
the award. However, to the extent
practicable, all questions and answers
should be in writing. Each offeror in
the competitive range shall be given an
equitable period of time for prepara-
tion of responses to questions to the
extent practicable. The questions
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should be developed so as to disclose
the ambiguities, uncertainties, and de-
ficiencies of the offeror (see FAR
15.610(c)).

315.610 Written or oral discussions.

(b) The contracting officer, with the
support of personnel who evaluated the
technical proposals, and, if necessary,
cost analysts, attorneys, etc., must
conduct written or oral discussions
with all responsible offerors within the
competitive range.

(d) Careful judgment must be exer-
cised in determining the extent of dis-
cussions. In some cases, more than one
round of discussions with all the
offerors within the competitive range
may be required. The time available,
the expense and administrative limita-
tions, and the complexity, size, and sig-
nificance of the acquisition should all
be considered in deciding on the type,
duration, and depth of the discussions.

315.611 Best and final offers.

(b)(5) Notice that confirmation of a
prior offer should be specifically stated
as a final offer; and

(6) Notice that all revisions to former
offers should be submitted on Standard
Form 1411, Contract Pricing Proposal
Cover Sheet, and should be fully docu-
mented.

(c) ‘‘Best and final’’ offers are subject
to a final evaluation of price or cost
and other salient factors by the con-
tracting officer and project officer with
assistance from a cost/price analyst,
and an evaluation of technical factors
by the technical evaluation panel, as
necessary. Proposals may be tech-
nically rescored and reranked by the
technical evaluation panel and a tech-
nical evaluation report prepared. To
the extent practicable, the evaluation
shall be performed by the same eval-
uators who reviewed the original pro-
posals (see 315.670—).

(e) Of particular importance in the
award of research or development con-
tracts, including those with edu-
cational institutions, is the com-
petence of key personnel in the specific
field of science or technology involved,
as reflected in the proposal. However,
awards should not be made for research
and development capabilities that ex-

ceed those needed for the successful
performance of the particular project.

315.670 Negotiation with the selected
source.

(a) After selection of the successful
proposal, a limited negotiation with
the selected offeror may be conducted
if deemed necessary. However, no fac-
tor which could have any effect on the
selection process may be introduced
into the negotiation after the common
cutoff date for receipt of best and final
offers. The negotiation shall not in any
way prejudice the competitive inter-
ests or right of the unsuccessful
offerors. Negotiations with the selected
offeror shall be restricted to definitiz-
ing the final agreement on terms and
conditions; e.g., assuming none of these
factors were involved in the selection
process, negotiation could include such
topics as payment provisions, patent
rights, rights in data, property provi-
sions, labor rates, indirect cost rates,
and fees. Prior to conducting the lim-
ited negotiation, the contracting offi-
cer shall approve a written determina-
tion citing both the specific issues to
be discussed and the rationale showing
that the negotiations shall not have
any effect on the selection process.

(b) Caution must be exercised by the
contracting officer to insure that the
negotiation is not used to change the
requirement contained in the solicita-
tion, nor to make any other changes
which would impact on the source se-
lection decision. Whenever a material
change occurs in the requirements as a
result of the negotiation, the competi-
tion must be reopened and all offerors
submitting ‘‘best and final’’ offers
must be given an opportunity to resub-
mit proposals based on the revised re-
quirements. Whenever there is a ques-
tion as to whether a change is mate-
rial, the contracting officer should ob-
tain the advice of technical personnel
and legal counsel before reopening the
competition. Significant changes in
the offeror’s cost proposal may also ne-
cessitate a reopening of competition if
such changes alter the factors involved
in the original selection process.

(c) Should negotiations beyond those
specified in (a) above be required for
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any reason, discussions must be re-
opened with all offerors submitting
‘‘best and final’’ offers.

(d) Upon completion of the negotia-
tion, the contracting officer shall ob-
tain a confirmation letter from the
successful offeror which includes any
revisions to the technical proposal, the
agreed to price or cost, and, as applica-
ble, a certificate of current cost or
pricing data.

[49 FR 13979, Apr. 9, 1984, 49 FR 36110, Sept.
14, 1984]

315.671 Post negotiation contract
preparation and award.

(a) The contracting officer must per-
form the following actions after nego-
tiations have been completed:

(1) Prepare the negotiation memoran-
dum in accordance with 315.672;

(2) Prepare the contract containing
all agreed to terms and conditions and
clauses required by law or regulation;

(3) Include in the contract file the
pertinent documents referenced in FAR
4.803; and

(4) Obtain the appropriate approval of
proposed contract awards in accord-
ance with subpart 304.71 and contract-
ing activity procedures.

(b) After receiving the required ap-
provals, the contract should be trans-
mitted to the prospective contractor
for signature. The prospective contrac-
tor must be informed that the contract
is not effective until accepted by the
contracting officer.

(c) The contract shall not be issued
until the finance office certifies that
the funds are available for obligation.

315.672 Preparation of negotiation
memorandum.

The negotiation memorandum or
summary of negotiations is a complete
record of all actions leading to award
of a contract and is prepared by the
contract negotiator. It should be in
sufficient detail to explain and support
the rationale judgments, and authori-
ties upon which all actions were predi-
cated. The memorandum will docu-
ment the negotiation process and re-
flect the negotiator’s actions, skills,
and judgments in concluding a satisfac-
tory agreement for the Government.
Negotiation memorandums shall con-
tain discussion of the following or a

statement of nonapplicability; how-
ever, information already contained in
the contract file need not be reiterated.
A reference to the document which
contains the required information is
satisfactory.

(a) Description of articles and services
and period of performance. A description
of articles and services, quantity, unit
price, total contract amount, and pe-
riod of contract performance should be
set forth (if Supplemental Agreement—
show previous contract amount as re-
vised, as well as information with re-
spect to the period of performance).

(b) Acquisition planning. Summarize
any acquisition planning activities
that have taken place. Include items
such as meetings with program and
staff personnel and the development of
acquisition planning schedules.

(c) Synopsis of proposed acquisition. A
statement as to whether the acquisi-
tion has or has not been publicized in
accordance with FAR subpart 5.2. A
brief statement of explanation should
be included with reference to the spe-
cific basis for exemption under the
FAR, if applicable.

(d) Contract type. Provide sufficient
detail to support the type of
contractural instrument recommended
for the acquisition and cite any re-
quired D & F. If the contract is a cost-
sharing type, explain the essential
cost-sharing features.

(e) Extent of competition. The extent
to which full and open competition was
solicited and obtained must be dis-
cussed. The discussion shall include the
date of solicitation, sources solicited,
and solicitation results. If a late pro-
posal was received, discuss whether or
not the late proposal was evaluated
and the rationale for the decision. If
the acquisition is to be awarded with-
out full and open competition, discuss
the rationale for the decision.

(f) Technical evaluation. Summarize
the results presented in the technical
evaluation report and delineate the
basis of acceptability or
unacceptability of the proposals from a
technical standpoint. Discussion
should be in nontechnical terms.

(g) Business evaluation. Summarize
the results presented in the business
report and delineate the basis for the
determination of acceptability or
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unacceptability of the business propos-
als.

(h) Competitive range. If full and open
competition, describe how the zone of
consideration or competitive range was
determined and state the offerors who
were included in the competitive range
and the ones who were not. Explain
why any offeror who submitted a tech-
nically acceptable proposal was not in-
cluded in further discussions. Comment
on any changes made in the offeror’s
proposal as a result of the discussions.

(i) Cost breakdown and analysis. In-
clude a complete cost breakdown to-
gether with the negotiator’s analysis of
the estimated cost by individual cost
elements. The negotiator’s analysis
should contain such information as:

(1) A comparison of cost factors pro-
posed in the instant case with actual
cost factors used in earlier contracts,
using the same cost centers of the
same supplier or cost centers or other
sources having recent contracts for the
same or similar item.

(2) Any pertinent Government-con-
ducted audit of the proposed contrac-
tor’s records of any pertinent cost ad-
visory report (see FAR 15.805).

(3) Any pertinent technical evalua-
tion inputs as to necessity, allocability
and reasonableness of labor, material
and other direct expenses.

(4) Any other pertinent information
to fully support the basis for and ra-
tionale of the cost analysis.

(5) If the contract is an incentive
type, discuss the rationale for the fol-
lowing:

(i) Cost-plus-award-fee.
(A) Base fee.
(B) Maximum fee.
(C) Award fee.
(ii) Cost-plus-incentive-fee.
(A) Minimum fee.
(B) Target fee.
(C) Maximum fee.
(D) Incentives relative to perform-

ance and/or delivery.
(E) Sharing ratios.
(iii) Fixed-price incentives.
(A) Target profit.
(B) Target price.
(C) Ceiling price.
(D) Sharing rations.
(E) Incentives relative to perform-

ance and/or delivery.

(6) A justification of the reasonable-
ness of the proposed contractor’s esti-
mated profit or fixed fee, considering
such factors as any competitive ele-
ments, established efficiency or per-
formance, extent of the risk assumed
by the proposed contractor, character
of the proposed contractor’s normal
business, the extent of subcontracting
in the instant case and the reasons,
capital employed, and other factors as
are appropriate, including type of orga-
nization.

(j) Government-furnished property and
Government-provided facilities. With re-
spect to Government-furnished mate-
rial or Government-provided facilities,
equipment, tooling, or other property,
include the following: (A separate D &
F is required for facilities construc-
tion.)

(1) Where no property is to be pro-
vided, a statement to that effect.

(2) Where property is to be provided,
a full description, the estimated dollar
value, the basis of price comparison
with competitors, and the basis of rent-
al charge, if rental is involved.

(3) Where the furnishing of any prop-
erty or the extent has not been deter-
mined and is left open for future reso-
lution, a detailed explanation.

(k) Negotiations. Include a statement
as to the date and place negotiations
were conducted, and identify members
of both the Government and contractor
negotiating teams by area of respon-
sibility. Include negotiation details
relative to the statement of work,
terms and conditions, and special pro-
visions. The results of cost or price ne-
gotiations must include the informa-
tion required by FAR 31.109 and 15.808.
In addition, if cost or pricing data was
required to be submitted and certified,
the negotiation record must also con-
tain the extent to which the contract-
ing officer relied upon the factual cost
or pricing data submitted and used in
negotiating the cost or price.

(l) Other considerations. Include cov-
erage of areas such as:

(1) Financial data with respect to a
contractor’s capacity and stability.

(2) Determination of contractor re-
sponsibility.

(3) Details as to why the method of
payment, such as progress payment,
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advance payment, etc., is necessary.
Also cite any required D & F’s.

(4) Information with respect to ob-
taining of a certificate of current cost
or pricing data.

(5) Other required special approvals,
such as those referenced in 307.105–2.

(6) If the contract represents an ex-
tension of previous work, the status of
funds and performance under the prior
contract(s) should be reflected. Also, a
determination should be made that the
Government has obtained enough ac-
tual or potential value from the work
previously performed to warrant con-
tinuation with the same contractor.
(Project officer should furnish the nec-
essary information.)

(7) If the contract was awarded by
full and open competition state where
the unsuccessful offerors’ proposals are
filed.

(8) State that equal opportunity pro-
visions of the proposed contract have
been explained to the contractor, and
it is aware of its responsibilities. Also
state whether or not a clearance is re-
quired.

(9) If the contract is for services, a
statement must be made, in accordance
with FAR 37.103 and 337.103, that the
services to be acquired are nonpersonal
in nature.

(m) Terms and conditions. Identify the
general provisions and any special
clauses and conditions that are con-
tained in the contract, such as option
arrangements, incremental funding,
anticipatory costs, deviations from the
standard clauses, etc. The basis and ra-
tionale for inclusion of any special
terms and conditions must be stated
and, where applicable, the document
which granted approval for its use
identified.

(n) Recommendation. A brief state-
ment setting forth the recommenda-
tions for award.

(o) Signature. The memorandum must
be signed by the contract negotiator
who prepared the memorandum.

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 315.8—Price Negotiation
315.804 Cost or pricing data.

315.804–3 Exemptions from or waiver
of submission of certified cost or
pricing data.

(i) Waiver for exceptional cases. The
authority referenced in FAR 15.804–3(i)
may be delegated to the principal offi-
cial responsible for acquisition.

[51 FR 44294, Dec. 9, 1986]

315.805 Proposal analysis.

315.805–5 Field pricing support.
(2) When some or all information suf-

ficient to determine the reasonableness
of the proposed cost or price is already
available or can be obtained by phone
from the cognizant audit agency, con-
tracting officers may request less-than-
complete field pricing support (specify-
ing in the request the information
needed) or may waive in writing the re-
quirement for audit and field pricing
support by documenting the file to in-
dicate what information is to be used
instead of the audit report and the field
pricing report.

(c)(1) When initiating audit and field
pricing support, the contracting officer
shall do so by sending a request to the
cognizant administrative contracting
officer (ACO), with an information
copy to the cognizant audit office.
When field pricing support is not avail-
able, the contracting officer shall initi-
ate an audit by sending, in accordance
with agency procedures, two (2) copies
of the request to the OIG Office of Au-
dits’ Regional Audit Director. In both
cases, the contracting officer shall, in
the request:

(i) Prescribe the extent of the sup-
port needed;

(ii) State the specific areas for which
input is required;

(iii) Include the information nec-
essary to perform the review (such as
the offeror’s proposal and the applica-
ble portions of the solicitations, par-
ticularly those describing require-
ments and delivery schedules);

(iv) Provide the complete address of
the location of the offeror’s financial
records that support the proposal;
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(v) Identify the office having audit
responsibility if other than an HHS Re-
gional Audit Office; and

(vi) Specify a due date for receipt of
a verbal report to be followed by a
written audit report. (If the time avail-
able is not adequate to permit satisfac-
tory coverage of the proposal, the audi-
tor shall so advise the contracting offi-
cer and indicate the additional time
needed.) Normally, the Office of Audits
will need 30 days after receipt of the
proposal for submission of oral results.
However, the Office of Audits’ ability
to conduct reviews by the due date will
be influenced by the OPDIV’s ability to
properly plan its acquisitions. If the
Office of Audits requires additional
time to conduct the review, the con-
tracting officer has the option, at the
time the auditor acknowledges receipt
of the request, to accept the revised
due date or cancel the request and use
cost advisory services within the agen-
cy to satisfy the requirement. In such
cases, the contracting officer shall im-
mediately advise the OIG/OA/Regional
Audit Director and the OIG/OA/Divi-
sion of Audit Coordination (OIG/OA/
DAC) of the revised due date or can-
cellation of the request.

(4) One copy of the audit request let-
ter that was submitted to the Regional
Audit Director and a complete copy of
the contract price proposal shall be
submitted to OIG/OA/DAC.

(5) Whenever, an audit review has
been conducted by the Office of Audits,
two (2) copies of the memorandum of
negotiation shall be forwarded to OIG/
OA/DAC by the contracting officer (see
FAR 15.808(b)).

Subpart 315.9—Profit

315.900 Scope of subpart.

This subpart—
(c) Prescribes a structured approach

for establishing the profit or fee por-
tion of the Government prenegotiation
objective in all contracts requiring
cost analysis except as stated in
315.905–70(b). The profit analysis factors
set forth at FAR 15.905 shall be used in
all excepted contracts requiring cost
analysis.

315.905–70 Structured approach.

(a) General. (1) The structured ap-
proach for determining profit or fee
(hereafter referred to as profit) pro-
vides contracting officers with a tech-
nique that will ensure consideration of
the relative value of the appropriate
profit factors described in 315.905–71 in
the establishment of a profit objective
for the conduct of negotiations. The
contracting officer’s analysis of these
profit factors is based on information
available to him/her prior to negotia-
tions. Such information is furnished in
proposals, audit data, assessment re-
ports, preaward surveys and the like.
The structured approach also provides
a basis for documentation of this objec-
tive, including an explanation of any
significant departure from this objec-
tive in reaching an agreement. The ex-
tent of documentation should be di-
rectly related to the dollar value and
complexity of the proposed acquisition.

(2) The negotiation process does not
require agreement on either estimated
cost elements or profit elements. The
profit objective is a part of an overall
negotiation objective which, as a
going-in objective, bears a distinct re-
lationship to the cost objective and
any proposed sharing arrangement.
Since profit is merely one of several
interrelated variables, the Government
negotiator generally should not com-
plete the profit negotiation without si-
multaneously agreeing on the other
variables. Specific agreement on the
exact weights or values of the individ-
ual profit factors is not required and
should not be attempted.

(b) Exceptions. (1) The profit-analysis
factors set forth at FAR 15.905 shall be
used for establishing profit objectives
under the following listed cir-
cumstances. Generally, it is expected
that this method will be supported in a
manner similar to that used in the
structured approach (profit factor
breakdown and documentation of the
profit objective); however, factors
within FAR 15.905 considered inapplica-
ble to the acquisition will be excluded
from the profit objective.

(i) Contracts not expected to exceed
$100,000;

(ii) Architect-engineer contracts;
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(iii) Management contracts for oper-
ation and/or maintenance of Govern-
ment facilities;

(iv) Construction contracts;
(v) Contracts primarily requiring de-

livery of material supplies by sub-
contractors;

(vi) Termination settlements; and
(vii) Cost-plus-award-fee contracts

(However, contracting officers may
find it advantageous to perform a
structured profit analysis as an aid in
arriving at an appropriate fee arrange-
ment).

(2) Other exceptions may be made in
the negotiation of contracts having un-
usual pricing situations. Such excep-
tions shall be justified in writing by
the contracting officer in situations
where the structured approach is deter-
mined to be unsuitable.

(c) Limitation. The maximum profit
objective shall be the percentage al-
lowed pursuant to statute or regula-
tion (see FAR 15.903(d)).

(d) Profit objective. (1) A profit objec-
tive is that part of the estimated con-
tract price objective or value which, in
the judgment of the contracting offi-
cer, constitutes an appropriate amount
of profit for the acquisition being con-
sidered. This objective should realisti-
cally reflect the total overall task to
be performed and the requirements
placed on the contractor.

(2) Development of a profit objective
should not begin until the following ac-
tions have been accomplished:

(i) A thorough review of proposed
contract work;

(ii) A review of all available knowl-
edge regarding the contractor pursuant
to FAR subpart 9.1, including audit
data, preaward survey reports and fi-
nancial statements, as appropriate; and

(iii) An analysis of the contractor’s
cost estimate and comparison with the
Government’s estimate or projection of
cost.

315.905–71 Profit factors.

(a) The following factors shall be con-
sidered in all cases in which profit is to
be negotiated. The weight ranges listed
after each factor shall be used in all in-
stances where the structured approach
is used.

Profit factors
Weight

ranges (per-
cent)

Contractor effort:
Material acquisition ................................... 1 to 5
Direct labor ............................................... 4 to 15
Overhead .................................................. 4 to 9
General management (G&A) .................... 4 to 8
Other costs ............................................... 1 to 5

Other factors:
Cost risk .................................................... 0 to 7
Investment ................................................ ¥2 to +2
Performance ............................................. ¥1 to +1
Socioeconomic programs ......................... ¥.5 to +.5
Special situations ...................................... ......................

(b) Under the structured approach,
the contracting officer shall first meas-
ure ‘‘Contractor Effort’’ by the assign-
ment of a profit percentage within the
designated weight ranges to each ele-
ment of contract cost recognized by
the contracting officer. The amount
calculated for the cost of money for fa-
cilities capital is not to be included for
the computation of profit as part of the
cost base.

(c) The suggested categories under
‘‘Contractor Effort’’ are for reference
purposes only. Often individual propos-
als will be in a different format, but
since these categories are broad and
basic, they provide sufficient guidance
to evaluate all other items of cost.

(d) After computing a total dollar
profit for ‘‘Contractor Effort,’’ the con-
tracting officer shall then calculate
the specific profit dollars assigned for
cost risk, investment, performance, so-
cioeconomic programs, and special sit-
uations. This is accomplished by mul-
tiplying the total Government Cost Ob-
jective, exclusive of any cost of money
for facilities capital, by the specific
weight assigned to the elements within
the ‘‘Other Factors’’ category. Form
HHS–674, Structured Approach Profit/
Fee Objective, should be used, as appro-
priate, to facilitate the calculation of
this profit objective. Form HHS–674 is
illustrated in 353.370–674.

(e) In making a judgment of the
value of each factor, the contracting
officer should be governed by the defi-
nition, description, and purpose of the
factors together with considerations
for evaluating them as set forth in
315.905–72 and 315.905–73.

(f) The structured approach was de-
signed for arriving at profit objectives
for other than nonprofit organizations.
However, if appropriate adjustments
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are made to reflect differences between
profit and nonprofit organizations, the
structured approach can be used as a
basis for arriving at profit objectives
for nonprofit organizations. Therefore,
the structured approach, as modified in
paragraph (f)(2) below, shall be used to
establish profit objectives for nonprofit
organizations.

(1) For purposes of this section, non-
profit organizations are defined as
those business entities organized and
operated exclusively for charitable, sci-
entific, or educational purposes, no
part of the net earnings of which inure
to the benefit of any private share-
holder or individual, and which are ex-
empt from Federal income taxation
under Section 501 of the Internal Reve-
nue Code.

(2) For contracts with nonprofit orga-
nizations where profit is involved, an
adjustment of up to 3 percentage points
will be subtracted from the total profit
objective percentage. In developing
this adjustment, it will be necessary to
consider the following factors:

(i) Tax position benefits;
(ii) Granting of financing through ad-

vance payments; and
(iii) Other pertinent factors which

may work to either the advantage or
disadvantage of the contractor in its
position as a nonprofit organization.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988; 56 FR 47003, Sept. 17,
1991]

315.905–72 Contractor effort.
(a) General. Contractor effort is a

measure of how much the contractor is
expected to contribute to the overall
effort necessary to meet the contract
performance requirement in an effi-
cient manner. This factor, which is
apart from the contractor’s respon-
sibility for contract performance,
takes into account what resources are
necessary and what the contractor
must do to accomplish a conversion of
ideas and material into the final serv-
ice or product called for in the con-
tract. This is a recognition that within
a given performance output, or within
a given sales dollar figure, necessary
efforts on the part of individual con-
tractors can vary widely in both value
and quantity, and that the profit objec-
tive should reflect the extent and na-

ture of the contractor’s contribution to
total performance. A major consider-
ation, particularly in connection with
experimental, developmental, or re-
search work, is the difficulty or com-
plexity of the work to be performed,
and the unusual demands of the con-
tract, such as whether the project in-
volves a new approach unrelated to ex-
isting technology and/or equipment or
only refinements to these items. The
evaluation of this factor requires an
analysis of the cost content of the pro-
posed contract as follows:

(1) Material acquisition. (Subcon-
tracted items, purchased parts, and
other material.) Analysis of these cost
items shall include an evaluation of
the managerial and technical effort
necessary to obtain the required sub-
contracted items, purchased parts, ma-
terial or services. The contracting offi-
cer shall determine whether the con-
tractor will obtain the items or serv-
ices by routine order from readily
available sources or by detailed sub-
contracts for which the prime contrac-
tor will be required to develop complex
specifications. Consideration shall also
be given to the managerial and tech-
nical efforts necessary for the prime
contractor to select subcontractors and
to perform subcontract administration
functions. In application of this cri-
terion, it should be recognized that the
contribution of the prime contractor to
its purchasing program may be sub-
stantial. Normally, the lowest
unadjusted weight for direct material
is 2 percent. A weighting of less than 2
percent would be appropriate only in
unusual circumstances when there is a
minimal contribution by the contrac-
tor.

(2) Direct Labor (Professional, service,
manufacturing and other labor). Analy-
sis of the various labor categories of
the cost content of the contract should
include evaluation of the comparative
quality and quantity of professional
and semiprofessional talents, manufac-
turing and service skills, and experi-
ence to be employed. In evaluating pro-
fessional and semiprofessional labor for
the purpose of assigning profit dollars,
consideration should be given to the
amount of notable scientific talent or
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unusual or scarce talent needed in con-
trast to nonprofessional effort. The as-
sessment should consider the contribu-
tion this talent will provide toward the
achievement of contract objectives.
Since nonprofessional labor is rel-
atively plentiful and rather easily ob-
tained by the contractor and is less
critical to the successful performance
of contract objectives, it cannot be
weighted nearly as high as professional
or semiprofessional labor. Service con-
tract labor should be evaluated in a
like manner by assigning higher
weights to engineering or professional
type skills and lower weights to
semiprofessional or other type skills
required for contract performance.
Similarly, the variety of manufactur-
ing and other categories of labor skills
required and the contractor’s man-
power resources for meeting these re-
quirements should be considered. For
purposes of evaluation, categories of
labor (i.e., quality control, receiving
and inspection, etc.) which do not fall
within the definition for professional,
service or manufacturing labor may be
categorized as appropriate. However,
the same evaluation considerations as
outlined above will be applied.

(3) Overhead and general management
(G&A). (i) Analysis of these overhead
items of cost should include the eval-
uation of the makeup of these expenses
and how much they contribute to con-
tract performance. To the extent prac-
ticable, analysis should include a de-
termination of the amount of labor
within these overhead pools and how
this labor would be treated if it were
considered as direct labor under the
contract. The allocable labor elements
should be given the same profit consid-
erations that they would receive if
they were treated as direct labor. The
other elements of these overhead pools
should be evaluated to determine
whether they are routine expenses,
such as utilities and maintenance, and
hence given lesser profit consideration,
or whether they are significant con-
tributing elements. The composite of
the individual determinations in rela-
tion to the elements of the overhead
pools will be the profit consideration
given the pools as a whole. The proce-
dure for assigning relative values to
these overhead expenses differs from

the method used in assigning values of
the direct labor. The upper and lower
limits assignable to the direct labor
are absolute. In the case of overhead
expenses, individual expenses may be
assigned values outside the range as
long as the composite ratio is within
the range.

(ii) It is not necessary that the con-
tractor’s accounting system break
down overhead expenses within the
classifications of research overhead,
other overhead pools, and general ad-
ministrative expenses, unless dictated
otherwise by Cost Accounting Stand-
ards (CAS). The contractor whose ac-
counting system reflects only one over-
head rate on all direct labor need not
change its system (if CAS exempt) to
correspond with the above classifica-
tions. The contracting officer, in an
evaluation of such a contractor’s over-
head rate, could break out the applica-
ble sections of the composite rate
which could be classified as research
overhead, other overhead pools, and
general and administrative expenses,
and follow the appropriate evaluation
technique.

(iii) Management problems surface in
various degrees and the management
expertise exercised to solve them
should be considered as an element of
profit. For example, a contract for a
new program for research or an item
which is on the cutting edge of the
state of the art will cause more prob-
lems and require more managerial time
and abilities of a higher order than a
follow-on contract. If new contracts
create more problems and require a
higher profit weight, follow-ons should
be adjusted downward because many of
the problems should have been solved.
In any event, an evaluation should be
made of the underlying managerial ef-
fort involved on a case-by-case basis.

(iv) It may not be necessary for the
contracting officer to make a separate
profit evaluation of overhead expenses
in connection with each acquisition ac-
tion for substantially the same project
with the same contractor. Where an
analysis of the profit weight to be as-
signed to the overhead pool has been
made, that weight assigned may be
used for future acquisitions with the
same contractor until there is a change
in the cost composition of the overhead
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pool or the contract circumstances, or
the factors discussed in (iii) above are
involved.

(b) Other costs. Analysis of this factor
should include all other direct costs as-
sociated with contractor performance
(e.g., travel and relocation, direct sup-
port, and consultants). Analysis of
these items of cost should include:

(1) The significance of the cost of
contract performance;

(2) Nature of the cost; and
(3) How much they contribute to con-

tract performance. Normally, travel
costs require minimal administrative
effort by the contractor and, therefore,
usually receive a weight no greater
than 1 percent. Also, the contractor
may designate individuals as ‘‘consult-
ants’’ but in reality these individuals
may be obtained by the contractor to
supplement its workforce in the per-
formance of routine duties required by
contract. These costs would normally
receive a minimum weight. However,
there will be instances when the con-
tractor may be required to locate and
obtain the services of consultants hav-
ing expertise in such fields as medicine
or human services. In these instances,
the contractor will be required to ex-
pend greater managerial and technical
effort to obtain such services and, con-
sequently, such costs should receive a
much greater weight.

315.905–73 Other factors.
(a) Contract cost risk. The contract

type employed basically determines
the degree of cost risk assumed by the
contractor. For example, where a por-
tion of the risk has been shifted to the
Government through cost-reimburse-
ment provisions, unusual contingency
provisions, or other risk-reducing
measures, the amount of profit should
be less than where the contractor as-
sumes all the risk. In developing the
prenegotiation profit objective, the
contracting officer will need to con-
sider the type of contract anticipated
to be negotiated and the contractor
risk associated therewith when select-
ing the position in the weight range for
profit that is appropriate for the risk
to be borne by the contractor. This fac-
tor should be one of the most impor-
tant in arriving at prenegotiation prof-
it objectives.

(1) Evaluation of this risk requires a
determination of:

(i) The degree of cost responsibility
the contractor assumes;

(ii) The reliability of the cost esti-
mates in relation to the task assumed;
and

(iii) The complexity of the task as-
sumed by the contractor. This factor is
specifically limited to the risk of con-
tract costs. Thus, such risks on the
part of the contractor as reputation,
losing a commercial market, risk of
losing potential profits in other fields,
or any risk which falls on the contract-
ing office such as the risk of not ac-
quiring a satisfactory report, are not
within the scope of this factor.

(2) The first and basic determination
of the degree of cost responsibility as-
sumed by the contractor is related to
the sharing of total risk of contract
cost by the Government and the con-
tractor through the selection of con-
tract type. The extremes are a cost-
plus-a-fixed-fee contract requiring the
contractor to use its best efforts to
perform a task and a firm fixed-price
contract for a service or a complex
item. A cost-plus-a-fixed-fee contract
would reflect a minimum assumption
of cost responsibility, whereas a firm
fixed-price contract would reflect a
complete assumption of cost respon-
sibility. Where proper contract selec-
tion has been made, the regard for risk
by contract type would usually fall
into the following percentage ranges:

Percent

Cost-reimbursement type contracts—0–3
Fixed-price type contracts—2–7

(3) The second determination is that
of the reliability of the cost estimates.
Sound price negotiation requires well-
defined contract objectives and reliable
cost estimates. Prior experience assists
the contractor in preparing reliable
cost estimates on new acquisitions for
similar related efforts. An excessive
cost estimate reduces the possibility
that the cost of performance will ex-
ceed the contract price, thereby reduc-
ing the contractor’s assumption of con-
tract cost risk.

(4) The third determination is that of
the difficulty of the contractor’s task.
The contractor’s task can be difficult
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or easy, regardless of the type of con-
tract.

(5) Contractors are likely to assume
greater cost risk only if contracting of-
ficers objectively analyze the risk inci-
dent to proposed contracts and are
willing to compensate contractors for
it. Generally, a cost-plus-fixed fee con-
tract will not justify a reward for risk
in excess of 0.5 percent, nor will a firm
fixed-price contract justify a reward of
less than the minimum in the struc-
tured approach. Where proper contract-
type selection has been made, the re-
ward for risk, by contract type, will
usually fall into the following percent-
age ranges:

(i) Type of contract and percentage
ranges for profit objectives developed
by using the structured approach for
research and development and manu-
facturing contracts:

Percent

Cost-plus-fixed fee—0 to 0.5
Cost-plus-incentive fee:

With cost incentive only—1 to 2
With multiple incentives—1.5 to 3

Fixed-price-incentive:
With cost incentive only—2 to 4
With multiple incentives—3 to 5

Prospective price redetermination—3 to 5
Firm fixed-price—5 to 7

(ii) Type of contract and percentage
ranges for profit objectives developed
by using the structured approach for
service contracts:

Percent

Cost-plus-fixed fee—0 to 0.5
Cost-plus-incentive fee—1 to 2
Fixed-price incentive—2 to 3
Firm fixed-price—3 to 4

(6) These ranges may not be appro-
priate for all acquisitions. For in-
stance, a fixed-price-incentive contract
that is closely priced with a low ceiling
price and high incentive share may be
tantamount to a firm fixed-price con-
tract. In this situation, the contracting
officer may determine that a basis ex-
ists for high confidence in the reason-
ableness of the estimate and that little
opportunity exists for cost reduction
without extraordinary efforts. On the
other hand, a contract with a high ceil-
ing and low incentive formula can be
considered to contain cost-plus-incen-
tive-fee contract features. In this situ-
ation, the contracting officer may de-

termine that the Government is retain-
ing much of the contract cost respon-
sibility and that the risk assumed by
the contractor is minimal. Similarly, if
a cost-plus-incentive-fee contract in-
cludes an unlimited downward (nega-
tive) fee adjustment on cost control, it
could be comparable to a fixed-price-in-
centive contract. In such a pricing en-
vironment, the contracting officer may
determine that the Government has
transferred a greater amount of cost
responsibility to the contractor than is
typical under a normal cost-plus-incen-
tive-fee contract.

(7) The contractor’s subcontracting
program may have a significant impact
on the contractor’s acceptance of risk
under a contract form. It could cause
risk to increase or decrease in terms of
both cost and performance. This con-
sideration should be a part of the con-
tracting officer’s overall evaluation in
selecting a factor to apply for cost
risk. It may be determined, for in-
stance, that the prime contractor has
effectively transferred real cost risk to
a subcontractor and the contract cost
risk evaluation may, as a result, be
below the range which would otherwise
apply for the contract type being pro-
posed. The contract cost risk evalua-
tion should not be lowered, however,
merely on the basis that a substantial
portion of the contract costs represents
subcontracts without any substantial
transfer of contractor’s risk.

(8) In making a contract cost risk
evaluation in an acquisition action
that involves definitization of a letter
contract, unpriced change orders, and
unpriced orders under BOA’s, consider-
ation should be given to the effect on
total contract cost risk as a result of
having partial performance before
definitization. Under some cir-
cumstances it may be reasoned that
the total amount of cost risk has been
effectively reduced. Under other cir-
cumstances it may be apparent that
the contractor’s cost risk remained
substantially unchanged. To be equi-
table, the determination of profit
weight for application to the total of
all recognized costs, both those in-
curred and those yet to be expended,
must be made with consideration to all
attendant circumstances—not just the
portion of costs incurred or percentage
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of work completed prior to
definitization.

(9) Time and material and labor hour
contracts will be considered to be cost-
plus-a-fixed-fee contracts for the pur-
pose of establishing profit weights un-
less otherwise exempt under 315.905–
70(b) in the evaluation of the contrac-
tor’s assumption of contract cost risk.

(b) Investment. HHS encourages its
contractors to perform their contracts
with the minimum of financial, facili-
ties, or other assistance from the Gov-
ernment. As such, it is the purpose of
this factor to encourage the contractor
to acquire and use its own resources to
the maximum extent possible. The
evaluation of this factor should include
an analysis of the following:

(1) Facilities (Including equipment).
To evaluate how this factor contrib-
utes to the profit objective requires
knowledge of the level of facilities uti-
lization needed for contract perform-
ance, the source and financing of the
required facilities, and the overall cost
effectiveness of the facilities offered.
Contractors who furnish their own fa-
cilities which significantly contribute
to lower total contract costs should be
provided with additional profit. On the
other hand, contractors who rely on
the Government to provide or finance
needed facilities should receive a cor-
responding reduction in profit. Cases
between the above examples should be
evaluated on their merits with either
positive or negative adjustments, as
appropriate, in profit being made. How-
ever, where a highly facilitized con-
tractor is to perform a contract which
does not benefit from this facilitization
or where a contractor’s use of its facili-
ties has a minimum cost impact on the
contract, profit need not be adjusted.
When applicable, the prospective con-
tractor’s computation of facilities cap-
ital cost of money for pricing purposes
under CAS 414 can help the contracting
officer identify the level of facilities
investment to be employed in contract
performance.

(2) Payments. In analyzing this factor,
consideration should be given to the
frequency of payments by the Govern-
ment to the contractor. The key to
this weighting is to give proper consid-
eration to the impact the contract will
have on the contractor’s cash flow.

Generally, negative consideration
should be given for advance payments
and payments more frequent than
monthly with maximum reduction
being given as the contractor’s work-
ing capital approaches zero. Positive
consideration should be given for pay-
ments less frequent than monthly with
additional consideration given for a
capital turn-over-rate on the contract
which is less than the contractor’s or
the industry’s normal capital turn-over
rate.

(c) Performance. (Cost-control and
other past accomplishments.) The con-
tractor’s past performance should be
evaluated in such areas as quality of
service or product, meeting perform-
ance schedules, efficiency in cost con-
trol (including need for and reasonable-
ness of cost incurred), accuracy and re-
liability of previous cost estimates, de-
gree of cooperation by the contractor
(both business and technical), timely
processing of changes and compliance
with other contractual provisions, and
management of subcontract programs.
Where a contractor has consistently
achieved excellent results in the fore-
going areas in comparison with other
contractors in similar circumstances,
such performance merits a proportion-
ately greater opportunity for profit.
Conversely a poor record in this regard
should be reflected in determining
what constitutes a fair and reasonable
profit.

(d) Federal socioeconomic programs.
This factor, which may apply to special
circumstances or particular acquisi-
tions, relates to the extent of a con-
tractor’s successful participation in
the Government sponsored programs
such as small business, small disadvan-
taged business, labor surplus area, and
energy conservation efforts. The con-
tractor’s policies and procedures which
energetically support Government so-
cioeconomic programs and achieve suc-
cessful results should be given positive
considerations. Conversely, failure or
unwillingness on the part of the con-
tractor to support Government socio-
economic programs should be viewed as
evidence of poor performance for the
purpose of establishing a profit objec-
tive.

(e) Special situations. (1) Inventive and
developmental contributions. The extent

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00071 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



76

48 CFR Ch. 3 (10–1–98 Edition)315.905–74

and nature of contractor-initiated and
financed independent development
should be considered in developing the
profit objective, provided that the con-
tracting officer has made a determina-
tion that such effort will benefit the
contract. The importance of the devel-
opment in furthering health and
human services purposes, the demon-
strable initiative in determining the
need and application of the develop-
ment, the extent of the contractor’s
cost risk, and whether the development
cost was recovered directly or indi-
rectly from Government sources should
be weighed.

(2) Unusual pricing agreements. Occa-
sionally, unusual contract pricing ar-
rangements are made with the contrac-
tor wherein it agrees to cost ceilings,
e.g., a ceiling on overhead rates for
conditions other than those discussed
at FAR 42.707. In such circumstances,
the contractor should receive favorable
consideration in developing the profit
objective.

(3) Negative factors. Special situations
need not be limited to those which only
increase profit levels. A negative con-
sideration may be appropriate when
the contractor is expected to obtain
spin-off benefits as a direct result of
the contract (e.g., products or services
with commercial application).

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

315.905–74 Facilities capital cost of
money.

When facilities capital cost of money
(cost of capital committed to facilities)
is included as an item of cost in the
contractor’s proposal, a reduction in
the profit objective shall be made in an
amount equal to the amount of facili-
ties capital cost of money allowed in
accordance with the Facilities Capital
Cost-of-Money Cost Principal. If the
contractor does not propose this cost, a
provision must be inserted in the con-
tract that facilities capital cost of
money is not an allowable cost.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988]

Subpart 315.10—Preaward,
Award, and Postaward Notifi-
cations, Protests, and Mis-
takes

315.1000 General.

Once a contract action has pro-
gressed through the evaluation process,
and even after the selection of a con-
tractor, all queries as to the relative
merits of the submitted proposals shall
be courteously but firmly directed to
the contracting officer. All other per-
sonnel will avoid any exchange of com-
ments with offerors.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1003 Debriefing of unsuccessful
offerors.

(a) Any HHS employee who receives
either a written or oral request for a
debriefing from an unsuccessful offeror
shall immediately, without any discus-
sion regarding the merits or defi-
ciencies of the unsuccessful offeror’s
proposal, refer the request to the con-
tracting officer. If the request is made
orally, the contracting officer shall re-
quire that the request be made in writ-
ing. The contracting officer or his/her
designee shall be present at all
debriefings and shall review written
debriefings prior to release.

(b) A debriefing is intended to:
(1) Tell an unsuccessful offeror which

areas of its proposal were judged to be
weak and deficient and whether the
weaknesses or deficiencies were factors
in its not having been selected; and

(2) Identify the factors which were
the basis for selection of the successful
contractor. If the quality of the suc-
cessful offeror’s proposal to satisfy the
mission requirement was the basis, the
unsuccessful offeror should be so in-
formed, and given a general compari-
son of significant areas, but not a
point-by-point comparison of all the
elements considered in the evaluation
criteria. If the successful offeror was
selected on the basis of cost, the unsuc-
cessful offeror should be told that was
the case. If selection was based on
other factors, they should be specified.
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(d) If an unsuccessful offeror feels
that its failure to obtain the award was
not justified, it will rely, at least in
part, on the information given in the
debriefing to determine whether it
should seek recourse. Accordingly, it is
essential that a debriefing be con-
ducted in a scrupulously fair, objective,
and impartial manner, and that the in-
formation given the unsuccessful offer-
or be absolutely factual and consistent
with the findings of the contracting of-
ficer and the basis on which the award
was made.

(e) In some cases, it may be nec-
essary to arrange informal debriefings
for an unsuccessful offeror’s personnel
by departmental technical evaluators.
This determination will be made by,
and meeting arrangements will be the
responsibility of, the contracting offi-
cer.

(f) It is very important that all de-
partmental personnel engaged in the
evaluation and selection processes be
aware of the policies and procedures in
FAR subpart 15.10 and this subpart
315.10. Detailed and complete records of
the acquisition will be maintained by
key technical and contracting person-
nel in a manner which will facilitate
either a written or an oral debriefing of
any unsuccessful offeror.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1004 Protests against award.
See subpart 333.1.

[49 FR 13979, Apr. 9, 1984. Redesignated and
amended at 50 FR 23132, May 31, 1985; 50 FR
38004, Sept. 19, 1985]

315.1005 Discovery of mistakes.
See 314.406 and 315.607.

[49 FR 13979, Apr. 9, 1984. Redesignated at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

Subpart 315.70—Requests for
Contract

315.7000 Scope of subpart.
This subpart prescribes the format

and contents of the request for con-
tract and provides procedures for the
preparation and submission of the re-
quest for contract document.

315.7001 General.
The program office’s preparation of

the request for contract (RFC) and sub-
mission to the contracting activity fi-
nalizes the presolicitation phase of the
acquisition planning process and com-
mences the solicitation phase. The
RFC is the formal document which ini-
tiates the preparation of the request
for proposals by the contracting activ-
ity and sets the acquisition process in
motion. It represents the results of
planning by the project officer and con-
tract negotiator and contains much of
the pertinent information necessary
for the development of a sound, com-
prehensive RFP.

315.7002 Procedures.
(a) Requests for contract are required

to be prepared by the program office
for all proposed negotiated acquisitions
estimated to exceed the small purchase
limitation.

(b) The program office should submit
the RFC as early as possible to the con-
tracting activity. The proposed period
of time between the date of submission
of the RFC and the date of contract
award (or date of delivery of the prod-
uct, service, study, etc.) should be de-
termined by the project officer, con-
tract negotiator, and, if necessary, the
contracting officer. The amount of
leadtime should be determined on a
case-by-case basis and should reflect
the characteristics and complexities of
the individual acquisition. When
lengthy and/or involved clearances or
special approval are required, for ex-
ample, they must be taken into ac-
count when the leadtime is determined.
If a formal acquisition planning docu-
ment is used, (see subpart 307.1), the
RFC should be submitted in accordance
with the timetable set forth in that
document. OPDIV, agency, and re-
gional office contracting activities
may prescribe specific leadtimes for
submission of RFC’s in their imple-
mentation of this subpart.

[49 FR 13979, Apr. 9, 1984, as amended at 53
FR 15563, May 2, 1988; 56 FR 47003, Sept. 17,
1991]

315.7003 Responsibilities.
It is the responsibility of the project

officer to prepare the RFC so that it
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complies with the requirements of this
subpart and any OPDIV, agency, or re-
gional office guidance issued in accord-
ance with this subpart. Prior to the
submission of the RFC to the contract-
ing activity, the head of the program
office sponsoring the project shall re-
view the RFC to ensure that all re-
quired information is provided in the
prescribed format and a technical re-
view of the statement of work has been
made. The level and extent of the tech-
nical review is to be commensurate
with the estimated cost, importance,
and complexity of the proposed acqui-
sition, and must be thorough enough to
ensure that vague and ambiguous lan-
guage is eliminated, the statement of
work is structured by phases or tasks,
if appropriate, and methods are avail-
able for assessing the contractor’s
technical, cost, and delivery perform-
ances.

315.7004 Transmittal.
The RFC will be conveyed to the con-

tracting activity by use of a covering
memorandum or other form of trans-
mittal. The transmittal document
must be signed by the head of the spon-
soring program office and include both
a statement attesting to the conclu-
siveness of the review discussed in the
preceding section and a list identifying
all attachments to the RFC. A stand-
ard format for the transmittal docu-
ment may be prescribed by the OPDIV,
agency, or regional office contracting
activity.

315.7005 Format and content.
The Department does not prescribe a

standard format for the RFC docu-
ment, but recommends the use of a for-
mat similar to what is provided in this
section. The subject areas addressed in
paragraphs (a) and (b) must be included
in every RFC document, whereas the
areas addressed in paragraph (c) need
only be included if applicable. An
OPDIV, agency, or regional office con-
tracting activity may prescribe a
standard format for the RFC document
and may include additional subject
areas that are pertinent to that activi-
ty’s needs. Some of the information to
be furnished in the RFC document may
be repetitive of that found in the acqui-
sition planning document. If this infor-

mation has not changed since the de-
velopment of the acquisition planning
document, the RFC document may ei-
ther restate the information as it ap-
pears in the acquisition planning docu-
ment or cross reference the applicable
portion where the information appears.

(a) The RFC document must contain
the following:

(1) Purpose of contract. A brief, gen-
eral description of requirements, in-
cluding the citation of the legislation
which authorizes the program or
project, is to be provided, along with a
statement as to the intended purpose/
use of the proposed contract.

(2) Background and need. The back-
ground history and necessity for the
proposed contract are to be described.
This section is to include prior,
present, and planned efforts by the pro-
gram office in the same or related
areas, and a description of efforts by
other departmental activities and Fed-
eral agencies in the same or related
program areas, if known. In addition,
specific project information such as
the relevance or contribution to over-
all program objectives, reasons for the
need, priority, and project overlap are
to be provided.

(3) Period of performance. The number
of months (or other time period) re-
quired for total performance, and, if
applicable, for each phase of work indi-
cated in the statement of work, is to be
specified. The program office must in-
dicate the proposed starting date and
the required date of delivery for each
deliverable.

(4) Estimated cost and fund citation.
The project officer’s estimate of the
total cost of the proposed contract,
and, if applicable, the estimate for
each phase indicated in the statement
of work, is to be provided. The project
officer must provide a cost breakdown
of all contributing cost factors, to in-
clude an estimate of the technical staff
hours, direct materials, subcontract-
ing, travel, etc. The project officer may
consult with contracting and cost advi-
sory personnel in developing this infor-
mation. This section must include the
certification of funds availability for
the particular proposed acquisition,
along with the appropriation and ac-
counting information citations. When
funds are not currently available but

VerDate 22<OCT>98 14:13 Oct 26, 1998 Jkt 179195 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\179195T.XXX pfrm03 PsN: 179195T



79

Department of Health and Human Services 315.7005

are anticipated, a statement indicating
that the financial plan includes provi-
sion for the funds for the proposed ac-
quisition but the funds are not yet
available for obligation shall be in-
cluded in lieu of the certification of
funds availability. (Contracts cannot
be awarded unless funds are available,
but see FAR 32.703–2.)

(5) Reference material. A list, by title
and description, of study reports,
plans, drawings, and other data to be
made available to prospective offerors
for use in preparation of proposals and/
or the contractor for use in perform-
ance of the contract is to be provided.
The project officer must indicate
whether this material is currently
available or when it will be available.

(6) Technical evaluation criteria and in-
structions. The project officer is to in-
clude the technical evaluation criteria,
which have been developed based on
the requirements of the specific
project, and any instructions and infor-
mation which will assist in the prepa-
ration of prospective offerors’ tech-
nical proposals. For example, critical
areas discussed in the statement of
work and the relative order of impor-
tance and weights assigned to each of
these areas for technical evaluation
purposes must be identified. These
areas may include understanding of the
problem, technical approach, experi-
ence, personnel, facilities, etc.

(7) Sources for solicitation. The project
officer is to develop and include a list
of known potential sources by name
and mailing address. The project offi-
cer is encouraged to use trade and pro-
fessional journals and publications to
identify new prospective sources to
supplement the list of known sources.
Efforts to identify set-aside possibili-
ties, i.e., small, disadvantaged, and
labor surplus areas, and women-owned
businesses, must be explained.

(8) Special approvals, clearances, and
requirements. All special approvals,
clearances, and requirements pertinent
to the proposed acquisition are to be
listed in this section. Copies of the ac-
tual documents are to be attached to
the RFC. If the approval, clearance, or
requirement has been requested and is
being processed, a footnote to this ef-
fect, including all pertinent details,
must be included in this section. A list

of Government-wide and Department
imposed approvals, clearances, and re-
quirements is set forth in 307.105–2.
Comprehensive checklists of these and
any OPDIV, agency, regional office,
etc. special approvals, clearances, and
requirements shall be provided for ref-
erence purposes to program offices by
the servicing contracting activity.

(9) Identification and disposition of
data. The project officer must identify
the data expected to be generated by
the acquisition and specify the data to
be delivered to the Department (see
315.7005(b)(2)) and that to be retained
by the contractor. The project officer
must also include information relative
to the use, maintenance, disclosure,
and disposition of data. The project of-
ficer must include a statement as to
whether or not another acquisition,
based upon the data generated by the
proposed acquisition, is anticipated.
The project officer must also include a
statement indicating whether the pro-
posed acquisition is or is not subject to
the Privacy Act (see FAR subpart 24.1
and subpart 324.1).

(10) Project officer and alternate. The
project officer’s name, title, organiza-
tion, mailing address, and telephone
number are to be provided in this sec-
tion, along with the same data for the
project officer’s alternate. In addition,
a statement that the project officer has
completed the Department’s project of-
ficer training course is to be provided
(see 307.170).

(b) The following must be submitted
with every RFC but are to be prepared
as separate attachments so they may
be readily adopted into the request for
proposal format:

(1) Statement of work or specification.
The statement of work describes the
requirements to be performed and may
describe the methods to be used (see
307.105–3 and FAR 35.005 for a detailed
explanation). A specification is used in
lieu of a statement of work when a
clear and accurate description of the
technical requirements for a product,
material, or service can be provided
along with the procedure to determine
that the requirements have been met.
It is essential that a complete and
comprehensive statement of work or
specification be provided by the project
officer.
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(2) Schedule of deliverables or reporting
requirements. The project officer must
specifically describe what is to be de-
livered and when it is to be delivered to
ensure proper contract monitoring.
Usually, technical and financial
progress reports and the final report
are prescribed in this section. These re-
ports should be tailored to the instant
acquisition and should avoid unneces-
sary and burdensome reporting require-
ments.

(c) The following may not be applica-
ble to all RFC’s but must be included
as attachments whenever any do apply:

(1) Government property. The project
officer must identify, as referenced in
the statement of work, the types, indi-
vidual items, and quantities of Govern-
ment property to be furnished to or al-
lowed to be acquired by, the resultant
contractor, if known. The project offi-
cer must specify when the Government
property is to be made available to the
resultant contractor.

(2) Special terms and conditions. The
project officer may suggest inclusion of
any special terms and conditions appli-
cable to the proposed acquisition not
already covered in the statement of
work or the applicable contract general
provisions.

(3) Justification for other than full and
open competition. If the proposed acqui-
sition is to be awarded using other
than full and open competition, a jus-
tification, prepared in accordance with
FAR subpart 6.3 and subpart 306.3,
must be submitted as an attachment to
the RFC.

(4) Privacy Act ‘‘system notice.’’ When
the project officer has determined that
the requirements of the Privacy Act
are applicable to the proposed acquisi-
tion, a copy of the ‘‘system notice’’
must be attached to the RFC (see
324.103(d)).

[49 FR 13979, Apr. 9, 1984, as amended at 50
FR 23132, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

315.7006 Review.
Upon receipt of the RFC, the con-

tracting activity shall review the con-
tents to ensure that all pertinent infor-
mation has been provided by the pro-
gram office. If pertinent information is
missing or if there are discrepancies in
previously agreed upon information,

such as significant alterations in the
statement of work, the contracting ac-
tivity shall obtain or clarify the infor-
mation so that the acquisition sched-
ule is met. If the program office delays
furnishing the information or clarifica-
tion, the acquisition schedule may
have to be changed. When this cir-
cumstance arises, the contracting ac-
tivity should notify the head of the
sponsoring program office of the prob-
lem, in writing, of the possible slippage
in the acquisition schedule, and the
need for an expeditious remedy. If the
head of the sponsoring program office
is not responsive to the request for ex-
pediency, the matter should be referred
to higher management authorities for
resolution.

[49 FR 13979, Apr. 9, 1984, as amended at 49
FR 36110, Sept. 14, 1984]

PART 316—TYPES OF CONTRACTS

Subpart 316.3—Cost-Reimbursement
Contracts

Sec.
316.301 General.
316.301–3 Limitations.
316.303 Cost-sharing contracts.
316.306 Cost-plus-fixed-fee contracts.
316.307 Contract clauses.

Subpart 316.4—Incentive Contracts

316.403 Fixed-price incentive contracts.

Subpart 316.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

316.601 Time-and-materials contracts.
316.603 Letter contracts.
316.603–2 Application.
316.603–3 Limitations.
316.603–70 Information to be furnished when

requesting authority to issue a letter
contract.

316.603–71 Approval for modifications to let-
ter contracts.

Subpart 316.7—Agreements

316.702 Basic agreements.
316.770 Unauthorized types of agreements.
316.770–1 Letters of intent.
316.770–2 Memorandums of understanding.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14004, Apr. 9, 1984, unless
otherwise noted.
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